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Section 1: Coverage 
 12 C.F.R. §1026.32(a) 

Introduction – 12 C.F.R. §1026.32(a)(1)    

Regulatory Discussion 

This section describes the factors to consider in determining whether a loan is a “high-cost 
mortgage.” 

In the broadest terms, a high-cost mortgage is any consumer credit transaction (either closed- 
or open-end) that is secured by the consumer’s principal dwelling and meets one of the following 
three conditions: 

• The APR exceeds the “average prime offer rate” (APOR); or 
• The transaction’s total points and fees exceed amounts adjusted annually on January 1; 

or 
• The creditor can charge a prepayment penalty. 

Note each one of the three conditions has additional qualifications. The commentary provides 
additional information to assist in determining if any of the three conditions exist. 

Regulatory Commentary 

Paragraph 32(a)(1) 

1. The term high-cost mortgage includes both a closed-end credit transaction and an open-end 
credit plan secured by the consumer's principal dwelling. For purposes of determining coverage 
under §1026.32, an open-end consumer credit transaction is the account opening of an open-
end credit plan. An advance of funds or a draw on the credit line under an open-end credit plan 
subsequent to account opening does not constitute an open-end “transaction.” 

APR Calculation – 12 C.F.R. §1026.32(a)(1)(i)    

Regulatory Text 

(a) Coverage. 

(1) The requirements of this section apply to a high-cost mortgage, which is any consumer 
credit transaction that is secured by the consumer's principal dwelling, other than as 
provided in paragraph (a)(2) of this section, and in which: 

(i) The annual percentage rate applicable to the transaction, as determined in accordance 
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with paragraph (a)(3) of this section, will exceed the average prime offer rate, as defined 
in §1026.35(a)(2), for a comparable transaction by more than: 

(A) 6.5 percentage points for a first-lien transaction, other than as described in 
paragraph (a)(1)(i)(B) of this section; 

(B) 8.5 percentage points for a first-lien transaction if the dwelling is personal 
property and the loan amount is less than $50,000; or 

(C) 8.5 percentage points for a subordinate-lien transaction; or 

Regulatory Commentary 

Paragraph 32(a)(1)(i). 

1. Average prime offer rate. High-cost mortgages include closed- and open-end consumer credit 
transactions secured by the consumer's principal dwelling with an annual percentage rate that 
exceeds the average prime offer rate for a comparable transaction as of the date the interest rate 
is set by the specified amount. The term “average prime offer rate” is defined in §1026.35(a)(2). 

2. Comparable transaction. Guidance for determining a comparable transaction is set forth in 
comments 35(a)(1)-1 and 35(a)(2)-2 and -3, which direct creditors to published tables of average 
prime offer rates for fixed- and variable-rate closed-end credit transactions. Creditors opening 
open-end credit plans must compare the annual percentage rate for the plan to the average 
prime offer rate for the most closely comparable closed-end transaction. To identify the most 
closely comparable closed-end transaction, the creditor should identify whether the credit plan 
is fixed- or variable-rate; if the plan is fixed-rate, the term of the plan to maturity; if the plan is 
variable-rate, the duration of any initial, fixed-rate period; and the date the interest rate for the 
plan is set. If a fixed-rate plan has no definite plan length, a creditor must use the average 
prime offer rate for a 30-year fixed-rate loan. If a variable-rate plan has an optional, fixed-rate 
feature, a creditor must use the rate table for variable-rate transactions. If a variable-rate plan 
has an initial, fixed-rate period that is not in whole years, a creditor must identify the most 
closely-comparable transaction by using the number of whole years closest to the actual fixed-
rate period. For example, if a variable-rate plan has an initial fixed-rate period of 20 months, 
a creditor must use the average prime offer rate for a two-year adjustable-rate loan. If a 
variable-rate plan has no initial fixed-rate period, or if it has an initial fixed-rate period of less 
than one year, a creditor must use the average prime offer rate for a one-year adjustable-rate 
loan. Thus, for example, if the initial fixed-rate period is six months, a creditor must use the 
average prime offer rate for a one-year adjustable-rate loan. 

3. Rate set. Comment 35(a)(1)-2 provides guidance for determining the average prime offer rate in 
effect on the date that the interest rate for the transaction is set. 

Paragraph 32(a)(1)(i)(B). 

1. Loan amount less than $50,000. The creditor must determine whether to apply the APR 
threshold in §1026.32(a)(1)(i)(B) based on the loan amount, which is the face amount of the 
note. 
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Points and Fees – 12 C.F.R. §1026.32(a)(1)(ii)    

Regulatory Text 

(a) Coverage. 

(1) The requirements of this section apply to a high-cost mortgage, which is any consumer 
credit transaction that is secured by the consumer's principal dwelling, other than as 
provided in paragraph (a)(2) of this section, and in which:  

***** 

(ii) The transaction's total points and fees, as defined in paragraphs (b)(1) and (2) of this 
section, will exceed: 

(A) 5 percent of the total loan amount for a transaction with a loan amount of $20,000 or 
more; the $20,000 figure shall be adjusted annually on January 1 by the annual 
percentage change in the Consumer Price Index that was reported on the preceding June 
1; or 

(B) The lesser of 8 percent of the total loan amount or $1,000 for a transaction with a 
loan amount of less than $20,000; the $1,000 and $20,000 figures shall be adjusted 
annually on January 1 by the annual percentage change in the Consumer Price 
Index that was reported on the preceding June 1; or 

Regulatory Commentary 

Paragraph 32(a)(1)(ii). 

1. Annual adjustment of $1,000 amount. The $1,000 figure in §1026.32(a)(1)(ii)(B) is adjusted 
annually on January 1 by the annual percentage change in the CPI that was in effect on the 
preceding June 1. The Bureau will publish adjustments after the June figures become available 
each year.  

i.  through xviii. - Omitted. 

vii. For 2021, $1,103, reflecting a 0.3 percent increase in the CPI-U from June 2019 to June 
2020, rounded to the nearest whole dollar. [Official commentary has not been updated 
beyond this point in time.] 

2. Historical adjustment of $400 amount. Prior to January 10, 2014, a mortgage loan was 
covered by §1026.32 if the total points and fees payable by the consumer at or before loan 
consummation exceeded the greater of $400 or 8 percent of the total loan amount. The $400 
figure was adjusted annually on January 1 by the annual percentage change in the CPI that 
was in effect on the preceding June 1, as follows: 

i. through vii. - Omitted 

xix. For 2014, $632, reflecting a 1.1 percent increase in the CPI-U from June 2012 to June 2013, 
rounded to the nearest whole dollar. [Official commentary has not been updated beyond 
this point in time.] 
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3. Applicable threshold. For purposes of §1026.32(a)(1)(ii), a creditor must determine the 
applicable points and fees threshold based on the face amount of the note (or, in the case of an 
open-end credit plan, the credit limit for the plan when the account is opened). However, the 
creditor must apply the allowable points and fees percentage to the “total loan amount,” as defined 
in §1026.32(b)(4). For closed-end credit transactions, the total loan amount may be different than 
the face amount of the note. The $20,000 amount in §1026.32(a)(1)(ii)(A) and (B) is adjusted 
annually on January 1 by the annual percentage change in the CPI that was in effect on the 
preceding June 1. 

i. through vi. - Omitted. 

vii. For 2021, $22,052, reflecting a 0.3 percent increase in the CPI-U from June 2019 to June 
2020, rounded to the nearest whole dollar. [Official commentary has not been updated 
beyond this point in time.] 

Prepayment Penalty – 12 C.F.R. §1026.32(a)(1)(iii)    

Regulatory Text 

(a) Coverage. 

(1) The requirements of this section apply to a high-cost mortgage, which is any consumer 
credit transaction that is secured by the consumer's principal dwelling, other than as 
provided in paragraph (a)(2) of this section, and in which:  

***** 

(iii) Under the terms of the loan contract or open-end credit agreement, the creditor can 
charge a prepayment penalty, as defined in paragraph (b)(6) of this section, more than 
36 months after consummation or account opening, or prepayment penalties that can 
exceed, in total, more than 2 percent of the amount prepaid. 

Regulatory Commentary 

Paragraph 32(a)(1)(iii). 

1. Maximum period and amount. Section 1026.32(a)(1)(iii) provides that a closed-end credit 
transaction or an open-end credit plan is a high-cost mortgage if, under the terms of the loan 
contract or open-end credit agreement, a creditor can charge either a prepayment penalty more 
than 36 months after consummation or account opening, or total prepayment penalties that 
exceed 2 percent of any amount prepaid. Section 1026.32(a)(1)(iii) applies only for purposes of 
determining whether a transaction is subject to the high-cost mortgage requirements and 
restrictions in §1026.32(c) and (d) and §1026.34. However, if a transaction is subject to those 
requirements and restrictions by operation of any provision of §1026.32(a)(1), including by 
operation of §1026.32(a)(1)(iii), then the transaction may not include a prepayment penalty. See 
§1026.32(d)(6). As a result, §1026.32(a)(1)(iii) effectively establishes a maximum period during 
which a prepayment penalty may be imposed, and a maximum prepayment penalty amount 
that may be imposed, on a closed-end credit transaction or open-end credit plan (other than 
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such a mortgage as described in §1026.32(a)(2)) secured by a consumer's principal dwelling. 
Closed-end credit transactions covered by §1026.43 are subject to the additional prepayment 
penalty restrictions set forth in §1026.43(g). 

2. Examples; open-end credit. If the terms of an open-end credit agreement allow for a 
prepayment penalty that exceeds 2 percent of the initial credit limit for the plan, the agreement 
will be deemed to be a transaction with a prepayment penalty that exceeds 2 percent of the 
“amount prepaid” within the meaning of §1026.32(a)(1)(iii). The following examples illustrate 
how to calculate whether the terms of an open-end credit agreement comply with the maximum 
prepayment penalty period and amounts described in §1026.32(a)(1)(iii). 

i. Assume that the terms of a home-equity line of credit with an initial credit limit of $10,000 
require the consumer to pay a $500 flat fee if the consumer terminates the plan less than 36 
months after account opening. The $500 fee constitutes a prepayment penalty under 
§1026.32(b)(6)(ii), and the penalty is greater than 2 percent of the $10,000 initial credit 
limit, which is $200. Under §1026.32(a)(1)(iii), the plan is a high-cost mortgage subject to 
the requirements and restrictions set forth in §§1026.32 and 1026.34. 

ii. Assume that the terms of a home-equity line of credit with an initial credit limit of $10,000 
and a ten-year term require the consumer to pay a $200 flat fee if the consumer terminates 
the plan prior to its normal expiration. The $200 prepayment penalty does not exceed 2 
percent of the initial credit limit, but the terms of the agreement permit the creditor to charge 
the fee more than 36 months after account opening. Thus, under §1026.32(a)(1)(iii), the plan 
is a high-cost mortgage subject to the requirements and restrictions set forth in §§1026.32 
and 1026.34. 

iii. Assume that, under the terms of a home-equity line of credit with an initial credit limit of 
$150,000, the creditor may charge the consumer any closing costs waived by the creditor if the 
consumer terminates the plan less than 36 months after account opening. Assume also that the 
creditor waived closing costs of $1,000. Bona fide third-party charges comprised $800 of the 
$1,000 in waived closing costs, and origination charges retained by the creditor or its affiliate 
comprised the remaining $200. Under §1026.32(b)(6)(ii), the $800 in bona fide third-party 
charges is not a prepayment penalty, while the $200 for the creditor's own originations costs is 
a prepayment penalty. The total prepayment penalty of $200 is less than 2 percent of the initial 
$150,000 credit limit, and the penalty does not apply if the consumer terminates the plan more 
than 36 months after account opening. Thus, the plan is not a high-cost mortgage under 
§1026.32(a)(1)(iii). 
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Section 2: Exemptions 
12 C.F.R. §1026.32(a)(2) 

Introduction – 12 C.F.R. §1026.32(a)(2)    

Regulatory Discussion 

There are exceptions to the coverage rules. This section describes the four transactions that 
do not apply. 

The commentary provides additional information; particularly important for construction-
permanent loans. 

Reverse Mortgages – 12 C.F.R. §1026.32(a)(2)(i)    

Regulatory Text 

(a) Coverage 

(2) Exemptions. This section does not apply to the following: 

(i) A reverse mortgage transaction subject to §1026.33; 

Regulatory Commentary 

None. 

Construction Loans – 12 C.F.R. §1026.32(a)(2)(ii)    

Regulatory Text 

(a) Coverage 

(2) Exemptions. This section does not apply to the following: 

***** 

(ii) A transaction to finance the initial construction of a dwelling; 
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Regulatory Commentary 

Paragraph 32(a)(2)(ii) 

1. Construction-permanent loans. Section 1026.32 does not apply to a transaction to finance 
the initial construction of a dwelling. This exemption applies to a construction-only loan as well 
as to the construction phase of a construction-to-permanent loan. Section 1026.32 may apply, 
however, to permanent financing that replaces a construction loan, whether the permanent 
financing is extended by the same or a different creditor. When a construction loan may be 
permanently financed by the same creditor, §1026.17(c)(6)(ii) permits the creditor to give either 
one combined disclosure for both the construction financing and the permanent financing, or a 
separate set of disclosures for each of the two phases as though they were two separate 
transactions. See also comment 17(c)(6)-2. Section 1026.17(c)(6)(ii) addresses only how a 
creditor may elect to disclose a construction to permanent transaction. Which disclosure option 
a creditor elects under §1026.17(c)(6)(ii) does not affect the determination of whether the 
permanent phase of the transaction is subject to §1026.32. When the creditor discloses the two 
phases as separate transactions, the annual percentage rate for the permanent phase must be 
compared to the average prime offer rate for a transaction that is comparable to the permanent 
financing to determine coverage under §1026.32. Likewise, a single amount of points and fees, 
also reflecting the appropriate charges from the permanent phase, must be calculated and 
compared with the total loan amount to determine coverage under §1026.32. When the creditor 
discloses the two phases as a single transaction, a single annual percentage rate, reflecting the 
appropriate charges from both phases, must be calculated for the transaction in accordance 
with §1026.32(a)(3) and appendix D to part 1026. This annual percentage rate must be 
compared to the average prime offer rate for a transaction that is comparable to the permanent 
financing to determine coverage under §1026.32. Likewise, a single amount of points and fees, 
also reflecting the appropriate charges from both phases of the transaction, must be calculated 
and compared with the total loan amount to determine coverage under §1026.32. If the 
transaction is determined to be a high-cost mortgage, only the permanent phase is subject to the 
requirements of §§1026.32 and 1026.34. 

Federal Agency Loans – 12 C.F.R. § 1026.32(a)(2)(iii) and (a)(2)(iv)    

Regulatory Text 

(a) Coverage 

(2) Exemptions. This section does not apply to the following: 

***** 

(iii) A transaction originated by a Housing Finance Agency, where the Housing Finance 
Agency is the creditor for the transaction; or 

(iv) A transaction originated pursuant to the United States Department of Agriculture's 
Rural Development Section 502 Direct Loan Program. 
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Regulatory Commentary 

Paragraph 32(a)(2)(iii). 

1. Housing Finance Agency. For purposes of §1026.32(a)(2)(iii), a Housing Finance Agency 
means a housing finance agency as defined in 24 C.F.R. 266.5. 
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Section 3: Determination of APR 
12 C.F.R. § 1026.32(a)(3) 

Determination of APR – 12 C.F.R. § 1026.32(a)(3)    

Regulatory Discussion 

This section requires a different calculation of the APR solely to determine coverage under 
§1026.32(a)(1)(i);  based on the following three transaction types: 

• A transaction in which the APR will not vary during  the term of the loan 
• A transaction in which the interest rate may vary during the term of the loan in 

accordance with an index 
• A transaction in which the interest rate may or will vary during the term of the loan 

The commentary provides additional information. 

Regulatory Text 

(a) Coverage 

(3) Determination of annual percentage rate. For purposes of paragraph (a)(1)(i) of this 
section, a creditor shall determine the annual percentage rate for a closed- or open-end 
credit transaction based on the following: 

(i) For a transaction in which the annual percentage rate will not vary during the term of 
the loan or credit plan, the interest rate in effect as of the date the interest rate for the 
transaction is set; 

(ii) For a transaction in which the interest rate may vary during the term of the loan or 
credit plan in accordance with an index, the interest rate that results from adding the 
maximum margin permitted at any time during the term of the loan or credit plan to 
the value of the index rate in effect as of the date the interest rate for the transaction 
is set, or the introductory interest rate, whichever is greater; and 

(iii) For a transaction in which the interest rate may or will vary during the term of the loan 
or credit plan, other than a transaction described in paragraph (a)(3)(ii) of this section, the 
maximum interest rate that may be imposed during the term of the loan or credit plan. 

Regulatory Commentary 

32(a)(3) Determination of annual percentage rate. 

1. In general. The guidance set forth in the commentary to §1026.17(c)(1) and in §1026.40 
addresses calculation of the annual percentage rate disclosures for closed-end credit 
transactions and open-end credit plans, respectively. Section 1026.32(a)(3) requires a different 
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calculation of the annual percentage rate solely to determine coverage under §1026.32(a)(1)(i). 

2. Open-end credit. The annual percentage rate for an open-end credit plan must be determined 
in accordance with §1026.32(a)(3), regardless of whether there is an advance of funds at account 
opening. Section 1026.32(a)(3) does not require the calculation of the annual percentage rate 
for any extensions of credit subsequent to account opening. Any draw on the credit line 
subsequent to account opening is not treated as a separate transaction for purposes of 
determining annual percentage rate threshold coverage. 

3. Rates that vary; index rate plus maximum margin.  

i. Section 1026.32(a)(3)(ii) applies in the case of a closed- or open-end credit transaction when 
the interest rate for the transaction varies solely in accordance with an index. For purposes 
of §1026.32(a)(3)(ii), a transaction's interest rate varies in accordance with an index even if 
the transaction has an initial rate that is not determined by the index used to make later 
interest rate adjustments provided that, following the first rate adjustment, the interest rate 
for the transaction varies solely in accordance with an index. 

ii. In general, for transactions subject to §1026.32(a)(3)(ii), the annual percentage rate is 
determined by adding the index rate in effect on the date that the interest rate for the 
transaction is set to the maximum margin for the transaction, as set forth in the agreement 
for the loan or plan. In some cases, a transaction subject to §1026.32(a)(3)(ii) may have an 
initial rate that is a premium rate and is higher than the index rate plus the maximum 
margin as of the date the interest rate for the transaction is set. In such cases, the annual 
percentage rate is determined based on the initial “premium” rate. 

iii. The following examples illustrate the rule: 

A. Assume that the terms of a closed-end, adjustable-rate mortgage loan provide for a fixed, 
initial interest rate of 2 percent for two years following consummation, after which the 
interest rate will adjust annually in accordance with an index plus a 2 percent margin. 
Also assume that the applicable index is 3 percent as of the date the interest rate for the 
transaction is set, and a lifetime interest rate cap of 15 percent applies to the transaction. 
Pursuant to §1026.32(a)(3)(ii), for purposes of determining the annual percentage rate 
for §1026.32(a)(1)(i), the interest rate for the transaction is 5 percent (3 percent index 
rate plus 2 percent margin). 

B. Assume the same transaction terms set forth in paragraph 3.iii.A, except that an initial 
interest rate of 6 percent applies to the transaction. Pursuant to §1026.32(a)(3)(ii), for 
purposes of determining the annual percentage rate for §1026.32(a)(1)(i), the interest 
rate for the transaction is 6 percent. 

C. Assume that the terms of an open-end credit agreement with a five-year draw period and 
a five-year repayment period provide for a fixed, initial interest rate of 2 percent for the 
first year of the repayment period, after which the interest rate will adjust annually 
pursuant to a publicly-available index outside the creditor's control, in accordance with 
the limitations applicable to open-end credit plans in §1026.40(f). Also assume that, 
pursuant to the terms of the open-end credit agreement, a margin of 2 percent applies 
because the consumer is employed by the creditor, but that the margin will increase to 4 
percent if the consumer's employment with the creditor ends. Finally, assume that the 
applicable index rate is 3.5 percent as of the date the interest rate for the transaction is 
set, and a lifetime interest rate cap of 15 percent applies to the transaction. Pursuant to 
§1026.32(a)(3)(ii), for purposes of determining the annual percentage rate for 
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§1026.32(a)(1)(i), the interest rate for the transaction is 7.5 percent (3.5 percent index 
rate plus 4 percent maximum margin). 

D. Assume the same transaction terms set forth in paragraph 3.iii.C, except that an initial 
interest rate of 8 percent applies to the transaction. Pursuant to §1026.32(a)(3)(ii), for 
purposes of determining the annual percentage rate for §1026.32(a)(1)(i), the interest 
rate for the transaction is 8 percent. 

4. Rates that vary other than in accordance with an index. Section 1026.32(a)(3)(iii) applies 
when the interest rate applicable to a closed- or open-end transaction may or will vary, except 
as described in §1026.32(a)(3)(ii). Section 1026.32(a)(3)(iii) thus applies where multiple fixed 
rates apply to a transaction, such as in a step-rate mortgage. For example, assume the following 
interest rates will apply to a transaction: 3 percent for the first six months, 4 percent for the next 
10 years, and 5 percent for the remaining loan term. In this example, §1026.32(a)(3)(iii) would 
be used to determine the interest rate, and 5 percent would be the maximum interest rate 
applicable to the transaction used to determine the annual percentage rate for purposes of 
§1026.32(a)(1)(i). Section 1026.32(a)(3)(iii) also applies to any other adjustable-rate loan where 
the interest rate may vary but according to a formula other than the sum of an index and a 
margin. 

5. Fixed-rate and -term payment options. If an open-end credit plan has only a fixed rate during 
the draw period, a creditor must use the interest rate applicable to that feature to determine the 
annual percentage rate, as required by §1026.32(a)(3)(i). However, if an open-end credit plan 
has a variable rate, but also offers a fixed-rate and -term payment option during the draw 
period, §1026.32(a)(3) requires a creditor to use the terms applicable to the variable-rate feature 
for determining the annual percentage rate, as described in §1026.32(a)(3)(ii). 
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Section 4: Definitions – Points and Fees  
 12 C.F.R. § 1026.32(b) 

Points and Fees - 12 C.F.R. § 1026.32(b) 

Regulatory Discussion 

This section contains the lengthy (and somewhat complex) definition of the term Points and 
Fees associated with high-cost mortgages: 

• Points and fees, in connection with a closed-end transaction 
• Points and fees, in connection with an open-end transaction 

 

With respect to closed-end transactions, there are six components, as follows: 

• All items included in the finance charge under §1026.4(a) and (b), with exceptions (A) 
through (F) 

• All compensation paid directly or indirectly by a consumer or creditor to a loan originator, 
as defined in §1026.36(a)(1), that can be attributed to that transaction at the time the 
interest rate is set, with exceptions (A) through (D) 

• All items listed in §1026.4(c)(7) (other than amounts held for future payment of taxes), 
with exceptions (A) through (C) 

• Premiums or other charges payable at or before consummation for any credit life, credit 
disability, credit unemployment, or credit property insurance, or any other life, accident, 
health, or loss-of-income insurance for which the creditor is a beneficiary, or any 
payments directly or indirectly for any debt cancellation or suspension agreement or 
contract 

• The maximum prepayment penalty, as defined in paragraph (b)(6)(i) of this section, that 
may be charged or collected under the terms of the mortgage loan 

• The total prepayment penalty, as defined in paragraph (b)(6)(i) or (ii) of this section, as 
applicable, incurred by the consumer if the consumer refinances the existing mortgage 
loan, or terminates an existing open-end credit plan in connection with obtaining a new 
mortgage loan, with the current holder of the existing loan or plan, a servicer acting on 
behalf of the current holder, or an affiliate of either 
 

With respect to open-end transactions, there are eight components, as follows: 

• All items included in the finance charge under §1026.4(a) and (b), with exceptions (A) 
through (F) 

• All compensation paid directly or indirectly by a consumer or creditor to a loan originator, 
as defined in §1026.36(a)(1), that can be attributed to that transaction at the time the 
interest rate is set, with exceptions (A) through (D) 

• All items listed in §1026.4(c)(7) (other than amounts held for future payment of taxes), 
with exceptions (A) through (C) 
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• Premiums or other charges payable at or before account opening for any credit life, credit 
disability, credit unemployment, or credit property insurance, or any other life, accident, 
health, or loss-of-income insurance for which the creditor is a beneficiary, or any 
payments directly or indirectly for any debt cancellation or suspension agreement or 
contract 

• The maximum prepayment penalty, as defined in paragraph (b)(6)(ii) of this section, that 
may be charged or collected under the terms of the open-end credit plan 

• The total prepayment penalty, as defined in paragraph (b)(6)(i) or (ii) of this section, as 
applicable, incurred by the consumer if the consumer refinances an existing closed-end 
credit transaction with an open-end credit plan, or terminates an existing open-end credit 
plan in connection with obtaining a new open-end credit plan, with the current holder of 
the existing plan, a servicer acting on behalf of the current holder, or an affiliate of either 

• Any fees charged for participation in an open-end credit plan, payable at or before 
account opening, as described in §1026.4(c)(4) 

• Any transaction fee, including any minimum fee or per-transaction fee, that will be 
charged for a draw on the credit line, where the creditor must assume that the consumer 
will make at least one draw during the term of the plan 

The commentary provides expanded discussion on these items. 

Fees and Charges Closed End (General) - 12 C.F.R. § 1026.32(b)(1) 

Regulatory Text 

(b) Definitions. For purposes of this subpart, the following definitions apply: 

(1) In connection with a closed-end credit transaction, points and fees means the following 
fees or charges that are known at or before consummation: 

Regulatory Commentary 

Paragraph 32(b)(1). 

1. Known at or before consummation. Section 1026.32(b)(1) includes in points and fees for 
closed-end credit transactions those items listed in §1026.32(b)(1)(i) through (vi) that are known 
at or before consummation. The following examples clarify how to determine whether a charge 
or fee is known at or before consummation. 

i. General. In general, a charge or fee is “known at or before consummation” if the creditor 
knows at or before consummation that the charge or fee will be imposed in connection with 
the transaction, even if the charge or fee is scheduled to be paid after consummation. Thus, 
for example, if the creditor charges the consumer $400 for an appraisal conducted by an 
affiliate of the creditor, the $400 is included in points and fees, even if the consumer finances 
it and repays it over the loan term, because the creditor knows at or before consummation 
that the charge or fee is imposed in connection with the transaction. By contrast, if a creditor 
does not know whether a charge or fee will be imposed, it is not included in points and fees. 
For example, charges or fees that the creditor may impose if the consumer seeks to modify a 
loan after consummation are not included in points and fees, because the creditor does not 
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know at or before consummation whether the consumer will seek to modify the loan and 
therefore incur the fees or charges. 

ii. Prepayment penalties. Notwithstanding the guidance in comment 32(b)(1)-1.i, under 
§1026.32(b)(1)(v) the maximum prepayment penalty that may be charged or collected under 
the terms of the mortgage loan is included in points and fees because the amount of the 
maximum prepayment penalty that may be charged or collected is known at or before 
consummation. 

iii. Certain mortgage and credit insurance premiums. Notwithstanding the guidance in 
comment 32(b)(1)-1.i, under §1026.32(b)(1)(i)(C)(1) and (iii) premiums and charges for 
private mortgage insurance and credit insurance that are payable after consummation are 
not included in points and fees, even if the amounts of such premiums and charges are 
known at or before consummation. 

2. Charges paid by parties other than the consumer. Under §1026.32(b)(1), points and fees 
may include charges paid by third parties in addition to charges paid by the consumer. 
Specifically, charges paid by third parties that fall within the definition of points and fees set 
forth in §1026.32(b)(1)(i) through (vi) are included in points and fees. In calculating points and 
fees in connection with a transaction, creditors may rely on written statements from the 
consumer or third party paying for a charge, including the seller, to determine the source and 
purpose of any third-party payment for a charge. 

i. Examples - included in points and fees. A creditor's origination charge paid by a consumer's 
employer on the consumer's behalf that is included in the finance charge as defined in 
§1026.4(a) or (b), must be included in points and fees under §1026.32(b)(1)(i), unless other 
exclusions under §1026.4 or §1026.32(b)(1)(i)(A) through (F) apply. In addition, consistent with 
comment 32(b)(1)(i)-1, a third-party payment of an item excluded from the finance charge under 
a provision of §1026.4, while not included in the total points and fees under §1026.32(b)(1)(i), 
may be included under §1026.32(b)(1)(ii) through (vi). For example, a payment by a third party 
of a creditor-imposed fee for an appraisal performed by an employee of the creditor is included 
in points and fees under §1026.32(b)(1)(iii). See comment 32(b)(1)(i)-1. 

ii. Examples - not included in points and fees. A charge paid by a third party is not 
included in points and fees under §1026.32(b)(1)(i) if the exclusions to points and fees in 
§1026.32(b)(1)(i)(A) through (F) apply. For example, certain bona fide third-party charges 
not retained by the creditor, loan originator, or an affiliate of either are excluded from points 
and fees under §1026.32(b)(1)(i)(D), regardless of whether those charges are paid by a third 
party or the consumer. 

iii. Seller's points. Seller's points, as described in §1026.4(c)(5) and commentary, are excluded 
from the finance charge and thus are not included in points and fees under §1026.32(b)(1)(i). 
However, charges paid by the seller for items listed in §1026.32(b)(1)(ii) through (vi) are 
included in points and fees. 

iv. Creditor-paid charges. Charges that are paid by the creditor, other than loan originator 
compensation paid by the creditor that is required to be included in points and fees under 
§1026.32(b)(1)(ii), are excluded from points and fees. See §§1026.32(b)(1)(i)(A), 1026.4(a), 
and comment 4(a)-(2). 
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Finance Charges Closed End (Included) - 12 C.F.R. § 1026.32(b)(1)(i) 

Regulatory Text 

(b) Definitions. For purposes of this subpart, the following definitions apply: 

(1) In connection with a closed-end credit transaction, points and fees means the following 
fees or charges that are known at or before consummation: 

(i) All items included in the finance charge under §1026.4(a) and (b), except that the 
following items are excluded: 

Regulatory Commentary 

Paragraph 32(b)(1)(i) 

1. General. Section 1026.32(b)(1)(i) includes in the total “points and fees” items included in the 
finance charge under §1026.4(a) and (b). However, certain items that may be included in the 
finance charge are excluded from points and fees under §1026.32(b)(1)(i)(A) through (F). Items 
excluded from the finance charge under other provisions of §1026.4 are not included in the total 
points and fees under §1026.32(b)(1)(i), but may be included in points and fees under 
§1026.32(b)(1)(ii) through (vi). To illustrate: A fee imposed by the creditor for an appraisal 
performed by an employee of the creditor meets the definition of “finance charge” under 
§1026.4(a) as “any charge payable directly or indirectly by the consumer and imposed directly 
or indirectly by the creditor as an incident to or a condition of the extension of credit.” However, 
§1026.4(c)(7) specifies that appraisal fees are not included in the finance charge. A fee imposed 
by the creditor for an appraisal performed by an employee of the creditor therefore would not be 
included in the finance charge and would not be counted in points and fees under 
§1026.32(b)(1)(i). Section 1026.32(b)(1)(iii), however, expressly includes in points and fees items 
listed in §1026.4(c)(7) (including appraisal fees) if the creditor receives compensation in 
connection with the charge. A creditor would receive compensation for an appraisal performed 
by its own employee. Thus, the appraisal fee in this example must be included in the calculation 
of points and fees. 

Interest Closed End (Excluded) - 12 C.F.R. § 1026.32(b)(1)(i)(A) 

Regulatory Text 

(b) Definitions. For purposes of this subpart, the following definitions apply: 

(1) In connection with a closed-end credit transaction, points and fees means the following 
fees or charges that are known at or before consummation: 

(i) All items included in the finance charge under §1026.4(a) and (b), except that the 
following items are excluded:   

(A) Interest or the time-price differential; 
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Regulatory Commentary 

None. 

Federal or State Insurance Premiums Closed End (Excluded) - 12 
C.F.R. § 1026.32(b)(1)(i)(B) 

Regulatory Text 

(b) Definitions. For purposes of this subpart, the following definitions apply: 

(1) In connection with a closed-end credit transaction, points and fees means the following 
fees or charges that are known at or before consummation: 

(i) All items included in the finance charge under §1026.4(a) and (b), except that the 
following items are excluded: 

 ***** 

(B) Any premium or other charge imposed in connection with any Federal or State 
agency program for any guaranty or insurance that protects the creditor against 
the consumer's default or other credit loss; 

Regulatory Commentary 

Paragraph 32(b)(1)(i)(B) 

1. Federal and State mortgage insurance premiums and guaranty fees. Under 
§1026.32(b)(1)(i)(B), mortgage insurance premiums or guaranty fees in connection with a 
Federal or State agency program are excluded from points and fees, even though they are 
included in the finance charge under §1026.4(a) and (b). For example, if a consumer is required 
to pay a $2,000 mortgage insurance premium for a loan insured by the Federal Housing 
Administration, the $2,000 must be included in the finance charge but is not counted in points 
and fees. Similarly, if a consumer pays a 2 percent funding fee for a loan guaranteed by the 
U.S. Department of Veterans Affairs or through the U.S Department of Agriculture's Rural 
Development Single Family Housing Guaranteed Loan Program, the fee is included in the 
finance charge but is not included in points and fees. 

Private Insurance Premiums (PMI – with Qualifications) Closed End 
(Excluded) - 12 C.F.R. § 1026.32(b)(1)(i)(C) 

Regulatory Text 

(b) Definitions. For purposes of this subpart, the following definitions apply: 
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(1) In connection with a closed-end credit transaction, points and fees means the following 
fees or charges that are known at or before consummation: 

(i) All items included in the finance charge under §1026.4(a) and (b), except that the 
following items are excluded: 

 ***** 

(C) For any guaranty or insurance that protects the creditor against the consumer's 
default or other credit loss and that is not in connection with any Federal or State 
agency program: 

(1) If the premium or other charge is payable after consummation, the entire 
amount of such premium or other charge; or 

(2) If the premium or other charge is payable at or before consummation, the portion of 
any such premium or other charge that is not in excess of the amount payable under 
policies in effect at the time of origination under section 203(c)(2)(A) of the National 
Housing Act (12 U.S.C. 1709(c)(2)(A)), provided that the premium or charge is 
required to be refundable on a pro rata basis and the refund is automatically issued 
upon notification of the satisfaction of the underlying mortgage loan; 

Regulatory Commentary 

Paragraph 32(b)(1)(i)(C) 

1. Private mortgage insurance premiums.  

i. Payable after consummation. Under §1026.32(b)(1)(i)(C)(1), private mortgage insurance 
premiums payable after consummation are excluded from points and fees. 

ii. Payable at or before consummation.  

A. General. Under §1026.32(b)(1)(i)(C)(2), private mortgage insurance premiums payable 
at or before consummation (i.e., single or up-front premiums) may be excluded from 
points and fees, even though they are included in the finance charge under §1026.4(a) 
and (b). However, the portion of the premium that exceeds the amount payable under 
policies in effect at the time of origination under section 203(c)(2)(A) of the National 
Housing Act (12 U.S.C. 1709(c)(2)(A)) is included in points and fees. To determine 
whether any portion of the premium exceeds the amount payable under policies in effect 
at the time of origination under section 203(c)(2)(A) of the National Housing Act, a 
creditor references the premium amount that would be payable for the transaction under 
that Act, as implemented by applicable regulations and other written authorities issued 
by the Federal Housing Administration (such as Mortgagee Letters), even if the 
transaction would not qualify to be insured under that Act (including, for example, 
because the principal amount exceeds the maximum insurable under that Act). 

B. Non-refundable premiums. To qualify for the exclusion from points and fees, private 
mortgage insurance premiums payable at or before consummation must be required to 
be refunded on a pro rata basis and the refund must be automatically issued upon 
notification of the satisfaction of the underlying mortgage loan. 

C. Example. Assume that a $3,000 private mortgage insurance premium charged on a 
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closed-end mortgage loan is payable at or before closing and is required to be refunded 
on a pro rata basis and that the refund is automatically issued upon notification of the 
satisfaction of the underlying mortgage loan. Assume also that the maximum premium 
allowable under the National Housing Act is $2,000. In this case, the creditor could 
exclude $2,000 from points and fees but would have to include the $1,000 that exceeds 
the allowable premium under the National Housing Act. However, if the $3,000 private 
mortgage insurance premium were not required to be refunded on a pro rata basis or if 
the refund were not automatically issued upon notification of the satisfaction of the 
underlying mortgage loan, the entire $3,000 premium would be included in points and 
fees. 

2. Method of paying private mortgage insurance premiums. The portion of any private 
mortgage insurance premiums payable at or before consummation that does not qualify for an 
exclusion from points and fees under §1026.32(b)(1)(i)(C)(2) must be included in points and fees 
for purposes of §1026.32(b)(1)(i) whether paid in cash or financed and whether the insurance is 
optional or required. 

Third Party Charges not Retained by Creditor Closed End (Excluded) - 
12 C.F.R. § 1026.32(b)(1)(i)(D) 

Regulatory Text 

(b) Definitions. For purposes of this subpart, the following definitions apply: 

(1) In connection with a closed-end credit transaction, points and fees means the following 
fees or charges that are known at or before consummation: 

(i) All items included in the finance charge under §1026.4(a) and (b), except that the 
following items are excluded: 

 ***** 

(D) Any bona fide third-party charge not retained by the creditor, loan originator, or an 
affiliate of either, unless the charge is required to be included in points and fees 
under paragraph (b)(1)(i)(C), (iii), or (iv) of this section; 

Regulatory Commentary 

Paragraph 32(b)(1)(i)(D) 

1. Charges not retained by the creditor, loan originator, or an affiliate of either. In 
general, a creditor is not required to count in points and fees any bona fide third-party charge 
not retained by the creditor, loan originator, or an affiliate of either. For example, if bona fide 
charges are imposed by a third-party settlement agent and are not retained by the creditor, loan 
originator, or an affiliate of either, those charges are not included in points and fees, even if 
those charges are included in the finance charge under §1026.4(a)(2). The term loan originator 
has the same meaning as in §1026.36(a)(1). 
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2. Private mortgage insurance. The exclusion for bona fide third-party charges not retained by 
the creditor, loan originator, or an affiliate of either is limited by §1026.32(b)(1)(i)(C) in the 
general definition of “points and fees.” Section 1026.32(b)(1)(i)(C) requires inclusion in points 
and fees of premiums or other charges payable at or before consummation for any private 
guaranty or insurance protecting the creditor against the consumer's default or other credit loss 
to the extent that the premium or charge exceeds the amount payable under policies in effect at 
the time of origination under section 203(c)(2)(A) of the National Housing Act (12 U.S.C. 
1709(c)(2)(A)). These premiums or charges must also be included if the premiums or charges 
are not required to be refundable on a pro-rated basis, or the refund is not required to be 
automatically issued upon notification of the satisfaction of the underlying mortgage loan. 
Under these circumstances, even if the premiums or other charges are not retained by the 
creditor, loan originator, or an affiliate of either, they must be included in the points and fees 
calculation for qualified mortgages. See comments 32(b)(1)(i)(c)-1 and -2 for further discussion 
of including private mortgage insurance premiums payable at or before consummation in the 
points and fees calculation. 

3. Real estate-related fees. The exclusion for bona fide third-party charges not retained by the 
creditor, loan originator, or an affiliate of either is limited by §1026.32(b)(1)(iii) in the general 
definition of points and fees. Section 1026.32(b)(1)(iii) requires inclusion in points and fees of 
items listed in §1026.4(c)(7) unless the charge is reasonable, the creditor receives no direct or 
indirect compensation in connection with the charge, and the charge is not paid to an affiliate 
of the creditor. If a charge is required to be included in points and fees under §1026.32(b)(1)(iii), 
it may not be excluded under §1026.32(b)(1)(i)(D), even if the criteria for exclusion in 
§1026.32(b)(1)(i)(D) are satisfied. 

4. Credit insurance. The exclusion for bona fide third-party charges not retained by the creditor, 
loan originator, or an affiliate of either is limited by §1026.32(b)(1)(iv) in the general definition 
of points and fees. Section 1026.32(b)(1)(iv) requires inclusion in points and fees of premiums 
and other charges for credit insurance and certain other types of insurance. If a charge is 
required to be included in points and fees under §1026.32(b)(1)(iv), it may not be excluded under 
§1026.32(b)(1)(i)(D), even if the criteria for exclusion in §1026.32(b)(1)(i)(D) are satisfied. 

Two Discount Points Closed End (Excluded) - 12 C.F.R. § 
1026.32(b)(1)(i)(E) 

Regulatory Text 

(b) Definitions. For purposes of this subpart, the following definitions apply: 

(1) In connection with a closed-end credit transaction, points and fees means the following 
fees or charges that are known at or before consummation: 

(i) All items included in the finance charge under §1026.4(a) and (b), except that the 
following items are excluded: 

 ***** 

(E) Up to two bona fide discount points paid by the consumer in connection with the 
transaction, if the interest rate without any discount does not exceed: 
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(1) The average prime offer rate, as defined in §1026.35(a)(2), by more than one 
percentage point; or 

(2) For purposes of paragraph (a)(1)(ii) of this section, for transactions that are 
secured by personal property, the average rate for a loan insured under Title I 
of the National Housing Act (12 U.S.C. 1702 et seq.) by more than one 
percentage point; and 

Regulatory Commentary 

Paragraph 32(b)(1)(i)(E). 

1. Bona fide discount point. The term bona fide discount point is defined in §1026.32(b)(3). 

2. Average prime offer rate. The average prime offer rate for purposes of paragraph (b)(1)(i)(E) 
of this section is the average prime offer rate that applies to a comparable transaction as of the 
date the discounted interest rate for the transaction is set. For the meaning of “comparable 
transaction,” refer to comment 35(a)(2)-2. The table of average prime offer rates published by 
the Bureau indicates how to identify the comparable transaction. See comment 35(a)(2)-2. 

3. Example. Assume a transaction that is a first-lien, purchase-money home mortgage with a fixed 
interest rate and a 30-year term. Assume also that the consumer locks in an interest rate of 6 
percent on May 1, 2014 that was discounted from a rate of 6.5 percent because the consumer 
paid two discount points. Finally, assume that the average prime offer rate as of May 1, 2014 
for home mortgages with a fixed interest rate and a 30-year term is 5.5 percent. The creditor 
may exclude two bona fide discount points from the points and fees calculation because the rate 
from which the discounted rate was derived (6.5 percent) exceeded the average prime offer rate 
for a comparable transaction as of the date the rate on the transaction was set (5.5 percent) by 
only 1 percentage point. 

One Discount Point (With Conditions) Closed End (Excluded) - 12 
C.F.R. § 1026.32(b)(1)(i)(F) 

Regulatory Text 

(b) Definitions. For purposes of this subpart, the following definitions apply: 

(1) In connection with a closed-end credit transaction, points and fees means the following 
fees or charges that are known at or before consummation: 

(i) All items included in the finance charge under §1026.4(a) and (b), except that the 
following items are excluded: 

 ***** 

(F) If no discount points have been excluded under paragraph (b)(1)(i)(E) of this section, 
then up to one bona fide discount point paid by the consumer in connection with the 
transaction, if the interest rate without any discount does not exceed: 
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(1) The average prime offer rate, as defined in §1026.35(a)(2), by more than two 
percentage points; or 

(2) For purposes of paragraph (a)(1)(ii) of this section, for transactions that are 
secured by personal property, the average rate for a loan insured under Title I 
of the National Housing Act (12 U.S.C. 1702 et seq.) by more than two 
percentage points; 

Regulatory Commentary 

Paragraph 32(b)(1)(i)(F) 

1. Bona fide discount point and average prime offer rate. Comments 32(b)(1)(i)(E)-1 and -2 
provide guidance concerning the definition of bona fide discount point and average prime offer 
rate, respectively. 

2. Example. Assume a transaction that is a first-lien, purchase-money home mortgage with a fixed 
interest rate and a 30-year term. Assume also that the consumer locks in an interest rate of 6 
percent on May 1, 2014, that was discounted from a rate of 7 percent because the consumer paid 
four discount points. Finally, assume that the average prime offer rate as of May 1, 2014, for 
home mortgages with a fixed interest rate and a 30-year term is 5 percent. The creditor may 
exclude one discount point from the points and fees calculation because the rate from which the 
discounted rate was derived (7 percent) exceeded the average prime offer rate for a comparable 
transaction as of the date the rate on the transaction was set (5 percent) by only 2 percentage 
points. 

Lender/Broker Compensation Paid by Consumer Closed End (Included) 
- 12 C.F.R. § 1026.32(b)(1)(ii) 

Regulatory Text 

(b) Definitions. For purposes of this subpart, the following definitions apply: 

(1) In connection with a closed-end credit transaction, points and fees means the following 
fees or charges that are known at or before consummation: 

***** 

(ii) All compensation paid directly or indirectly by a consumer or creditor to a loan 
originator, as defined in §1026.36(a)(1), that can be attributed to that transaction at 
the time the interest rate is set unless: 

(A) That compensation is paid by a consumer to a mortgage broker, as defined in 
§1026.36(a)(2), and already has been included in points and fees under 
paragraph (b)(1)(i) of this section; 

(B) That compensation is paid by a mortgage broker, as defined in §1026.36(a)(2), 
to a loan originator that is an employee of the mortgage broker; 
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(C) That compensation is paid by a creditor to a loan originator that is an employee 
of the creditor; or 

(D) That compensation is paid by a retailer of manufactured homes to its employee. 

Regulatory Commentary 

Paragraph 32(b)(1)(ii). 

1. Loan originator compensation - general. Compensation paid by a consumer or creditor to a 
loan originator, other than an employee of the creditor, is included in the calculation of points 
and fees for a transaction, provided that such compensation can be attributed to that particular 
transaction at the time the interest rate is set. Compensation paid to an employee of a creditor 
is not included in points and fees. Loan originator compensation includes amounts the loan 
originator retains and is not dependent on the label or name of any fee imposed in connection 
with the transaction. 

2. Loan originator compensation - attributable to a particular transaction. Loan 
originator compensation is compensation that is paid by a consumer or creditor to a loan 
originator that can be attributed to that particular transaction. The amount of compensation 
that can be attributed to a particular transaction is the dollar value of compensation that the 
loan originator will receive if the transaction is consummated. As explained in comment 
32(b)(1)(ii)-3, the amount of compensation that a loan originator will receive is calculated as of 
the date the interest rate is set and includes compensation that is paid before, at, or after 
consummation. 

3. Loan originator compensation - timing. Compensation paid to a loan originator that can be 
attributed to a transaction must be included in the points and fees calculation for that loan 
regardless of whether the compensation is paid before, at, or after consummation. The amount 
of loan originator compensation that can be attributed to a transaction is determined as of the 
date the interest rate is set. Thus, loan originator compensation for a transaction includes 
compensation that can be attributed to that transaction at the time the creditor sets the interest 
rate for the transaction, even if that compensation is not paid until after consummation. 

4. Loan originator compensation - calculating loan originator compensation in 
connection with other charges or payments included in the finance charge or made 
to loan originators.  

i. Consumer payments to mortgage brokers. As provided in §1026.32(b)(1)(ii)(A), consumer 
payments to a mortgage broker already included in the points and fees calculation under 
§1026.32(b)(1)(i) need not be counted again under §1026.32(b)(1)(ii). For example, assume 
a consumer pays a mortgage broker a $3,000 fee for a transaction. The $3,000 mortgage 
broker fee is included in the finance charge under §1026.4(a)(3). Because the $3,000 
mortgage broker fee is already included in points and fees under §1026.32(b)(1)(i), it is not 
counted again under §1026.32(b)(1)(ii). 

ii. Payments by a mortgage broker to its individual loan originator employee. As 
provided in §1026.32(b)(1)(ii)(B), compensation paid by a mortgage broker to its individual 
loan originator employee is not included in points and fees under §1026.32(b)(1)(ii). For 
example, assume a consumer pays a $3,000 fee to a mortgage broker, and the mortgage 
broker pays a $1,500 commission to its individual loan originator employee for that 
transaction. The $3,000 mortgage broker fee is included in points and fees, but the $1,500 
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commission is not included in points and fees because it has already been included in points 
and fees as part of the $3,000 mortgage broker fee. 

iii. Creditor's origination fees - loan originator not employed by creditor. Compensation 
paid by a creditor to a loan originator who is not employed by the creditor is included in the 
calculation of points and fees under §1026.32(b)(1)(ii). Such compensation is included in 
points and fees in addition to any origination fees or charges paid by the consumer to the 
creditor that are included in points and fees under §1026.32(b)(1)(i). For example, assume 
that a consumer pays to the creditor a $3,000 origination fee and that the creditor pays a 
mortgage broker $1,500 in compensation attributed to the transaction. Assume further that 
the consumer pays no other charges to the creditor that are included in points and fees under 
§1026.32(b)(1)(i) and that the mortgage broker receives no other compensation that is 
included in points and fees under §1026.32(b)(1)(ii). For purposes of calculating points and 
fees, the $3,000 origination fee is included in points and fees under §1026.32(b)(1)(i) and 
the $1,500 in loan originator compensation is included in points and fees under 
§1026.32(b)(1)(ii), equaling $4,500 in total points and fees, provided that no other points 
and fees are paid or compensation received. 

5. Loan originator compensation - calculating loan originator compensation in 
manufactured home transactions.  
i. If a manufactured home retailer qualifies as a loan originator under §1026.36(a)(1), then 

compensation that is paid by a consumer or creditor to the retailer for loan origination 
activities and that can be attributed to the transaction at the time the interest rate is set 
must be included in points and fees. For example, assume a manufactured home retailer 
takes a residential mortgage loan application and is entitled to receive at consummation a 
$1,000 commission from the creditor for taking the mortgage loan application. The $1,000 
commission is loan originator compensation that must be included in points and fees. 

ii. If the creditor has knowledge that the sales price of a manufactured home includes loan 
originator compensation, then such compensation can be attributed to the transaction at the 
time the interest rate is set and therefore is included in points and fees under 
§1026.32(b)(1)(ii). However, the creditor is not required to investigate the sales price of a 
manufactured home to determine if the sales price includes loan originator compensation. 

iii. As provided in §1026.32(b)(1)(ii)(D), compensation paid by a manufactured home retailer to 
its employees is not included in points and fees under §1026.32(b)(1)(ii). 

Other Charges (With Conditions) Closed End (Included/Excluded) - 12 
C.F.R. § 1026.32(b)(1)(iii) 

Regulatory Text 

(b) Definitions. For purposes of this subpart, the following definitions apply: 

(1) In connection with a closed-end credit transaction, points and fees means the following 
fees or charges that are known at or before consummation: 

***** 

(iii) All items listed in §1026.4(c)(7) (other than amounts held for future payment of taxes), 
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unless: 

(A) The charge is reasonable; 

(B) The creditor receives no direct or indirect compensation in connection with the 
charge; and 

(C) The charge is not paid to an affiliate of the creditor; 

Regulatory Commentary 

Paragraph 32(b)(1)(iii) 

1. Other charges. Section 1026.32(b)(1)(iii) defines points and fees to include all items listed in 
§1026.4(c)(7), other than amounts held for the future payment of taxes, unless certain exclusions 
apply. An item listed in §1026.4(c)(7) may be excluded from the points and fees calculation if 
the charge is reasonable; the creditor receives no direct or indirect compensation from the 
charge; and the charge is not paid to an affiliate of the creditor. For example, a reasonable fee 
paid by the consumer to an independent, third-party appraiser may be excluded from the points 
and fees calculation (assuming no compensation is paid to the creditor or its affiliate and no 
charge is paid to an affiliate). By contrast, a fee paid by the consumer for an appraisal 
performed by the creditor must be included in the calculation, even though the fee may be 
excluded from the finance charge if it is bona fide and reasonable in amount. 

Credit Life and Similar Insurances Paid at Closing Closed End 
(Included) - 12 C.F.R. § 1026.32(b)(1)(iv) 

Regulatory Text 

(b) Definitions. For purposes of this subpart, the following definitions apply: 

(1) In connection with a closed-end credit transaction, points and fees means the following 
fees or charges that are known at or before consummation: 

***** 

(iv) Premiums or other charges payable at or before consummation for any credit life, credit 
disability, credit unemployment, or credit property insurance, or any other life, accident, 
health, or loss-of-income insurance for which the creditor is a beneficiary, or any payments 
directly or indirectly for any debt cancellation or suspension agreement or contract; 

Regulatory Commentary 

Paragraph 32(b)(1)(iv) 

1. Credit insurance and debt cancellation or suspension coverage. In determining points 
and fees for purposes of §1026.32(b)(1), premiums paid at or before consummation for credit 
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insurance or any debt cancellation or suspension agreement or contract are included in points 
and fees whether they are paid in cash or, if permitted by applicable law, financed and whether 
the insurance or coverage is optional or required. Such charges are also included whether the 
amount represents the entire premium or payment for the coverage or an initial payment. 

2. Credit property insurance. Credit property insurance includes insurance against loss of or 
damage to personal property, such as a houseboat or manufactured home. Credit property 
insurance covers the creditor's security interest in the property. Credit property insurance does 
not include homeowners' insurance, which, unlike credit property insurance, typically covers 
not only the dwelling but its contents and protects the consumer's interest in the property. 

3. Life, accident, health, or loss-of-income insurance. Premiums or other charges for these 
types of insurance are included in points and fees only if the creditor is a beneficiary. If the 
consumer or another person designated by the consumer is the sole beneficiary, then the 
premiums or other charges are not included in points and fees. 

Prepayment Penalties Closed End (Included) - 12 C.F.R. §§ 
1026.32(b)(1)(v) and (vi) 

Regulatory Text 

(b) Definitions. For purposes of this subpart, the following definitions apply: 

(1) In connection with a closed-end credit transaction, points and fees means the following 
fees or charges that are known at or before consummation: 

***** 

(v) The maximum prepayment penalty, as defined in paragraph (b)(6)(i) of this section, 
that may be charged or collected under the terms of the mortgage loan; and 

(vi) The total prepayment penalty, as defined in paragraph (b)(6)(i) or (ii) of this section, as 
applicable, incurred by the consumer if the consumer refinances the existing mortgage 
loan, or terminates an existing open-end credit plan in connection with obtaining a new 
mortgage loan, with the current holder of the existing loan or plan, a servicer acting on 
behalf of the current holder, or an affiliate of either. 

Regulatory Commentary 

None. 

Finance Charges Open End - 12 C.F.R. § 1026.32(b)(2) 

Regulatory Text 

(b) Definitions. For purposes of this subpart, the following definitions apply: 
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***** 

(2) In connection with an open-end credit plan, points and fees means the following fees or 
charges that are known at or before account opening: 

(i) All items included in the finance charge under §1026.4(a) and (b), except that the 
following items are excluded: 

Regulatory Commentary 

Paragraph 32(b)(2) 

1. See comment 32(b)(1)-2 for guidance concerning the inclusion in points and fees of charges paid 
by parties other than the consumer. 

Interest Open End (Excluded) - 12 C.F.R. § 1026.32(b)(2)(i)(A) 

Regulatory Text 

(b) Definitions. For purposes of this subpart, the following definitions apply: 

***** 

(2) In connection with an open-end credit plan, points and fees means the following fees or 
charges that are known at or before account opening: 

(i) All items included in the finance charge under §1026.4(a) and (b), except that the 
following items are excluded: 

(A) Interest or the time-price differential; 

Regulatory Commentary 

Paragraph 32(b)(2)(i) 

1. Finance charge. The points and fees calculation under §1026.32(b)(2) generally does not 
include items that are included in the finance charge but that are not known until after account 
opening, such as minimum monthly finance charges or charges based on account activity or 
inactivity. Transaction fees also generally are not included in the points and fees calculation, 
except as provided in §1026.32(b)(2)(vi). See comments 32(b)(1)-1 and 32(b)(1)(i)-1 for 
additional guidance concerning the calculation of points and fees. 

Federal or State Insurance Premiums Open End (Excluded) - 12 C.F.R. 
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§ 1026.32(b)(2)(i)(B) 

Regulatory Text 

(b) Definitions. For purposes of this subpart, the following definitions apply: 

***** 

(2) In connection with an open-end credit plan, points and fees means the following fees or 
charges that are known at or before account opening: 

(i) All items included in the finance charge under §1026.4(a) and (b), except that the 
following items are excluded: 

 ***** 

(B) Any premium or other charge imposed in connection with any Federal or State 
agency program for any guaranty or insurance that protects the creditor against 
the consumer's default or other credit loss; 

Regulatory Commentary 

Paragraph 32(b)(2)(i)(B) 

1. See comment 32(b)(1)(i)(B)-1 for further guidance concerning the exclusion of 
mortgage insurance premiums payable in connection with any Federal or State 
agency program. 

Private Insurance Premiums (PMI – with Qualifications) Open End 
(Excluded) - 12 C.F.R. § 1026.32(b)(2)(i)(C) 

Regulatory Text 

(b) Definitions. For purposes of this subpart, the following definitions apply: 

***** 

(2) In connection with an open-end credit plan, points and fees means the following fees or 
charges that are known at or before account opening: 

(i) All items included in the finance charge under §1026.4(a) and (b), except that the 
following items are excluded: 

 ***** 

(C) For any guaranty or insurance that protects the creditor against the consumer's 
default or other credit loss and that is not in connection with any Federal or State 
agency program: 



Regulation Z: Real Estate General 

Young & Associates, Inc. •  www.younginc.com  •  Page 29 

(1) If the premium or other charge is payable after account opening, the entire 
amount of such premium or other charge; or 

(2) If the premium or other charge is payable at or before account opening, the 
portion of any such premium or other charge that is not in excess of the amount 
payable under policies in effect at the time of account opening under section 
203(c)(2)(A) of the National Housing Act (12 U.S.C. 1709(c)(2)(A)), provided that 
the premium or charge is required to be refundable on a pro rata basis and the 
refund is automatically issued upon notification of the satisfaction of the 
underlying mortgage transaction; 

Regulatory Commentary 

Paragraph 32(b)(2)(i)(C) 

1. See comment 32(b)(1)(i)(C)-1 and -2 for further guidance concerning the exclusion of mortgage 
insurance premiums payable for any guaranty or insurance that protects the creditor against 
the consumer's default or other credit loss and that is not in connection with any Federal or 
State agency program. 

Third Party Charges not Retained by Creditor Open End (Excluded) - 
12 C.F.R. § 1026.32(b)(2)(i)(D) 

Regulatory Text 

(b) Definitions. For purposes of this subpart, the following definitions apply: 

***** 

(2) In connection with an open-end credit plan, points and fees means the following fees or 
charges that are known at or before account opening: 

(i) All items included in the finance charge under §1026.4(a) and (b), except that the 
following items are excluded: 

 ***** 

(D) Any bona fide third-party charge not retained by the creditor, loan originator, or an 
affiliate of either, unless the charge is required to be included in points and fees 
under paragraphs (b)(2)(i)(C), (b)(2)(iii) or (b)(2)(iv) of this section; 

Regulatory Commentary 

Paragraph 32(b)(2)(i)(D) 

1. For purposes of §1026.32(b)(2)(i)(D), the term loan originator means a loan originator as that 
term is defined in §1026.36(a)(1), without regard to §1026.36(a)(2). See comments 
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32(b)(1)(i)(D)-1 through -4 for further guidance concerning the exclusion of bona fide third-
party charges from points and fees. 

Two Discount Points Open End (Excluded) - 12 C.F.R. § 
1026.32(b)(2)(i)(E) 

Regulatory Text 

(b) Definitions. For purposes of this subpart, the following definitions apply: 

***** 

(2) In connection with an open-end credit plan, points and fees means the following fees or 
charges that are known at or before account opening: 

(i) All items included in the finance charge under §1026.4(a) and (b), except that the 
following items are excluded: 

 ***** 

(E) Up to two bona fide discount points payable by the consumer in connection with the 
transaction, provided that the conditions specified in paragraph (b)(1)(i)(E) of this 
section are met; and 

Regulatory Commentary 

Paragraph 32(b)(2)(i)(E) 

1. See comments 32(b)(1)(i)(E)-1 through -3 for further guidance concerning the exclusion of up to 
two bona fide discount points from points and fees. 

One Discount Point (With Conditions) Open End (Excluded) - 12 C.F.R. 
§ 1026.32(b)(2)(i)(F) 

Regulatory Text 

(b) Definitions. For purposes of this subpart, the following definitions apply: 

***** 

(2) In connection with an open-end credit plan, points and fees means the following fees or 
charges that are known at or before account opening: 

(i) All items included in the finance charge under §1026.4(a) and (b), except that the 
following items are excluded: 
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 ***** 

(F) Up to one bona fide discount point payable by the consumer in connection with the 
transaction, provided that no discount points have been excluded under paragraph 
(b)(2)(i)(E) of this section and the conditions specified in paragraph (b)(1)(i)(F) of 
this section are met; 

Regulatory Commentary 

Paragraph 32(b)(2)(i)(F) 

1. See comments 32(b)(1)(i)(F)-1 and -2 for further guidance concerning the exclusion of up to one 
bona fide discount point from points and fees. 

Lender/Broker Compensation Paid by Consumer Closed End (Included) 
- 12 C.F.R. § 1026.32(b)(2)(ii) 

Regulatory Text 

(b) Definitions. For purposes of this subpart, the following definitions apply: 

***** 

(2) In connection with an open-end credit plan, points and fees means the following fees or 
charges that are known at or before account opening: 

 ***** 

(ii) All compensation paid directly or indirectly by a consumer or creditor to a loan 
originator, as defined in §1026.36(a)(1), that can be attributed to that transaction at 
the time the interest rate is set unless: 

(A) That compensation is paid by a consumer to a mortgage broker, as defined in 
§1026.36(a)(2), and already has been included in points and fees under paragraph 
(b)(2)(i) of this section; 

(B) That compensation is paid by a mortgage broker, as defined in §1026.36(a)(2), to a 
loan originator that is an employee of the mortgage broker; 

(C) That compensation is paid by a creditor to a loan originator that is an employee of 
the creditor; or 

(D) That compensation is paid by a retailer of manufactured homes to its employee. 

Regulatory Commentary 

Paragraph 32(b)(2)(ii) 
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1. For purposes of §1026.32(b)(2)(ii), the term loan originator means a loan originator as that term 
is defined in §1026.36(a)(1), without regard to §1026.36(a)(2). See the commentary to 
§1026.32(b)(1)(ii) for additional guidance concerning the inclusion of loan originator 
compensation in points and fees. 

Other Charges (With Conditions) Open End (Included/Excluded) - 12 
C.F.R. § 1026.32(b)(2)(iii) 

Regulatory Text 

(b) Definitions. For purposes of this subpart, the following definitions apply: 

***** 

(2) In connection with an open-end credit plan, points and fees means the following fees or 
charges that are known at or before account opening: 

 ***** 

(iii) All items listed in §1026.4(c)(7) (other than amounts held for future payment of taxes) 
unless: 

(A) The charge is reasonable; 

(B) The creditor receives no direct or indirect compensation in connection with the 
charge; and 

(C) The charge is not paid to an affiliate of the creditor; 

Regulatory Commentary 

Paragraph 32(b)(2)(iii) 

1. Other charges. See comment 32(b)(1)(iii)-1 for further guidance concerning the inclusion of 
items listed in §1026.4(c)(7) in points and fees. 

Credit Life and Similar Insurances Paid at Closing Open End 
(Included) - 12 C.F.R. § 1026.32(b)(2)(iv) 

Regulatory Text 

(b) Definitions. For purposes of this subpart, the following definitions apply: 

***** 

(2) In connection with an open-end credit plan, points and fees means the following fees or 
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charges that are known at or before account opening: 

 ***** 

(iv) Premiums or other charges payable at or before account opening for any credit life, 
credit disability, credit unemployment, or credit property insurance, or any other life, 
accident, health, or loss-of-income insurance for which the creditor is a beneficiary, or 
any payments directly or indirectly for any debt cancellation or suspension agreement 
or contract; 

Regulatory Commentary 

Paragraph 32(b)(2)(iv) 

1. Credit insurance and debt cancellation or suspension coverage. See comments 
32(b)(1)(iv)-1 through -3 for further guidance concerning the inclusion of premiums for credit 
insurance and debt cancellation or suspension coverage in points and fees. 

Prepayment Penalties Open End (Included) - 12 C.F.R. §§ 
1026.32(b)(2)(v) and (vi) 

Regulatory Text 

(b) Definitions. For purposes of this subpart, the following definitions apply: 

***** 

(2) In connection with an open-end credit plan, points and fees means the following fees or 
charges that are known at or before account opening: 

 ***** 

(v) The maximum prepayment penalty, as defined in paragraph (b)(6)(ii) of this section, 
that may be charged or collected under the terms of the open-end credit plan; 

(vi) The total prepayment penalty, as defined in paragraph (b)(6)(i) or (ii) of this section, as 
applicable, incurred by the consumer if the consumer refinances an existing closed-end 
credit transaction with an open-end credit plan, or terminates an existing open-end 
credit plan in connection with obtaining a new open-end credit plan, with the current 
holder of the existing transaction or plan, a servicer acting on behalf of the current 
holder, or an affiliate of either; 

Regulatory Commentary 

None. 
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Participation Fees Open End (Included) - 12 C.F.R. §§ 1026.32(b)(2)(vii)  

Regulatory Text 

(b) Definitions. For purposes of this subpart, the following definitions apply: 

***** 

(2) In connection with an open-end credit plan, points and fees means the following fees or 
charges that are known at or before account opening: 

 ***** 

(vii) Any fees charged for participation in an open-end credit plan, payable at or before 
account opening, as described in §1026.4(c)(4); and 

Regulatory Commentary 

Paragraph 32(b)(2)(vii) 

1. Participation fees. Fees charged for participation in a credit plan must be included in the 
points and fees calculation for purposes of §1026.32 if payable at or before account opening. 
These fees include annual fees or other periodic fees that must be paid as a condition of access 
to the plan itself. See commentary to §1026.4(c)(4) for a description of these fees. 

Transaction Fees Open End (Included) - 12 C.F.R. §§ 1026.32(b)(2)(viii)  

Regulatory Text 

(b) Definitions. For purposes of this subpart, the following definitions apply: 

***** 

(2) In connection with an open-end credit plan, points and fees means the following fees or 
charges that are known at or before account opening: 

 ***** 

(viii) Any transaction fee, including any minimum fee or per-transaction fee, that will be 
charged for a draw on the credit line, where the creditor must assume that the 
consumer will make at least one draw during the term of the plan. 

Regulatory Commentary 

Paragraph 32(b)(2)(viii). 

1. Transaction fees to draw down the credit line. Section 1026.32(b)(2)(viii) requires creditors 
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in open-end credit plans to include in points and fees any transaction fee, including any per-
transaction fee, that will be charged for a draw on the credit line. Section 1026.32(b)(2)(viii) 
requires the creditor to assume that the consumer will make at least one draw during the term 
of the credit plan. Thus, if the terms of the open-end credit plan permit the creditor to charge a 
$10 transaction fee each time the consumer draws on the credit line, §1026.32(b)(2)(viii) 
requires the creditor to include one $10 charge in the points and fees calculation. 

2. Fixed-rate loan option. If the terms of an open-end credit plan permit a consumer to draw on 
the credit line using either a variable-rate feature or a fixed-rate feature, §1026.32(b)(2)(viii) 
requires the creditor to use the terms applicable to the variable-rate feature for determining the 
transaction fee that must be included in the points and fees calculation. 
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Section 5: Other Definitions 
12 C.F.R. §§ 1026.32(b)(3) through (b)(6) 

Other Definitions 

Regulatory Discussion 

This section defines the remaining terms (relatively straightforward compared to Points and 
Fees) associated with high-cost mortgages for both open and closed end credit: 

• Bona fide discount point: 
• Total loan amount: 
• Affiliate  
• Prepayment penalty: 

Bona Fide Discount Points - 12 C.F.R. § 1026.32(b)(3)  

Regulatory Text 

(b) Definitions. For purposes of this subpart, the following definitions apply: 

***** 

(3) Bona fide discount point 

(i) Closed-end credit. The term bona fide discount point means an amount equal to 1 
percent of the loan amount paid by the consumer that reduces the interest rate or time-
price differential applicable to the transaction based on a calculation that is consistent 
with established industry practices for determining the amount of reduction in the 
interest rate or time-price differential appropriate for the amount of discount points 
paid by the consumer. 

(ii) Open-end credit. The term bona fide discount point means an amount equal to 1 
percent of the credit limit for the plan when the account is opened, paid by the 
consumer, and that reduces the interest rate or time-price differential applicable to the 
transaction based on a calculation that is consistent with established industry practices 
for determining the amount of reduction in the interest rate or time-price differential 
appropriate for the amount of discount points paid by the consumer. See comment 
32(b)(3)(i)-1 for additional guidance in determining whether a discount point is bona 
fide. 
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Regulatory Commentary 

Bona fide discount point 

32(b)(3)(i) Closed-end credit 

1. Definition of bona fide discount point. Section 1026.32(b)(3) provides that, to be bona fide, 
a discount point must reduce the interest rate based on a calculation that is consistent with 
established industry practices for determining the amount of reduction in the interest rate or 
time-price differential appropriate for the amount of discount points paid by the consumer. To 
satisfy this standard, a creditor may show that the reduction is reasonably consistent with 
established industry norms and practices for secondary mortgage market transactions. For 
example, a creditor may rely on pricing in the to-be-announced (TBA) market for mortgage-
backed securities (MBS) to establish that the interest rate reduction is consistent with the 
compensation that the creditor could reasonably expect to receive in the secondary market. The 
creditor may also establish that its interest rate reduction is consistent with established 
industry practices by showing that its calculation complies with requirements prescribed in 
Fannie Mae or Freddie Mac guidelines for interest rate reductions from bona fide discount 
points. For example, assume that the Fannie Mae Single-Family Selling Guide or the Freddie 
Mac Single Family Seller/Servicer Guide imposes a cap on points and fees but excludes from 
the cap discount points that result in a bona fide reduction in the interest rate. Assume the 
guidelines require that, for a discount point to be bona fide so that it would not count against 
the cap, a discount point must result in at least a 25 basis point reduction in the interest rate. 
Accordingly, if the creditor offers a 25 basis point interest rate reduction for a discount point 
and the requirements of §1026.32(b)(1)(i)(E) or (F) are satisfied, the discount point is bona fide 
and is excluded from the calculation of points and fees. 

Total Loan Amount - 12 C.F.R. § 1026.32(b)(4) 

Regulatory Text 

(b) Definitions. For purposes of this subpart, the following definitions apply: 

***** 

(4) Total loan amount 

(i) Closed-end credit. The total loan amount for a closed-end credit transaction is 
calculated by taking the amount financed, as determined according to §1026.18(b), and 
deducting any cost listed in §1026.32(b)(1)(iii), (iv), or (vi) that is both included as points 
and fees under §1026.32(b)(1) and financed by the creditor. 

(ii) Open-end credit. The total loan amount for an open-end credit plan is the credit limit 
for the plan when the account is opened. 
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Regulatory Commentary 

32(b)(4) Total loan amount 

32(b)(4)(i) Closed-end credit 

1. Total loan amount; examples. Below are several examples showing how to calculate the total 
loan amount for closed-end mortgage loans, each using a $10,000 amount borrowed, a $300 
appraisal fee, and $400 in prepaid finance charges. A $500 single premium for optional credit 
unemployment insurance is used in one example. 

i. If the consumer finances a $300 fee for a creditor-conducted appraisal and pays $400 in 
prepaid finance charges at closing, the amount financed under §1026.18(b) is $9,900 
($10,000 plus the $300 appraisal fee that is paid to and financed by the creditor, less $400 
in prepaid finance charges). The $300 appraisal fee paid to the creditor is added to other 
points and fees under §1026.32(b)(1)(iii). It is deducted from the amount financed ($9,900) 
to derive a total loan amount of $9,600. 

ii. If the consumer pays the $300 fee for the creditor-conducted appraisal in cash at closing, the 
$300 is included in the points and fees calculation because it is paid to the creditor. However, 
because the $300 is not financed by the creditor, the fee is not part of the amount financed 
under §1026.18(b). In this case, the amount financed is the same as the total loan amount: 
$9,600 ($10,000, less $400 in prepaid finance charges). 

iii. If the consumer finances a $300 fee for an appraisal conducted by someone other than the 
creditor or an affiliate, the $300 fee is not included with other points and fees under 
§1026.32(b)(1)(iii). In this case, the amount financed is the same as the total loan amount: 
$9,900 ($10,000 plus the $300 fee for an independently-conducted appraisal that is financed 
by the creditor, less the $400 paid in cash and deducted as prepaid finance charges). 

iv. If the consumer finances a $300 fee for a creditor-conducted appraisal and a $500 single 
premium for optional credit unemployment insurance, and pays $400 in prepaid finance 
charges at closing, the amount financed under §1026.18(b) is $10,400 ($10,000, plus the 
$300 appraisal fee that is paid to and financed by the creditor, plus the $500 insurance 
premium that is financed by the creditor, less $400 in prepaid finance charges). The $300 
appraisal fee paid to the creditor is added to other points and fees under §1026.32(b)(1)(ii), 
and the $500 insurance premium is added under 1026.32(b)(1)(iv). The $300 and $500 costs 
are deducted from the amount financed ($10,400) to derive a total loan amount of $9,600. 

Affiliate - 12 C.F.R. § 1026.32(b)(5) 

Regulatory Text 

(b) Definitions. For purposes of this subpart, the following definitions apply: 

***** 

(5) Affiliate means any company that controls, is controlled by, or is under common control 
with another company, as set forth in the Bank Holding Company Act of 1956 (12 U.S.C. 
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1841 et seq.). 

Regulatory Commentary 

None. 

Prepayment Penalty - 12 C.F.R. § 1026.32(b)(6) 

Regulatory Text 

(b) Definitions. For purposes of this subpart, the following definitions apply: 

***** 

(6) Prepayment penalty 

(i) Closed-end credit transactions. For a closed-end credit transaction, prepayment 
penalty means a charge imposed for paying all or part of the transaction's principal 
before the date on which the principal is due, other than a waived, bona fide third-party 
charge that the creditor imposes if the consumer prepays all of the transaction's 
principal sooner than 36 months after consummation, provided, however, that interest 
charged consistent with the monthly interest accrual amortization method is not a 
prepayment penalty for extensions of credit insured by the Federal Housing 
Administration that are consummated before January 21, 2015. 

(ii) Open-end credit. For an open-end credit plan, prepayment penalty means a charge 
imposed by the creditor if the consumer terminates the open-end credit plan prior to 
the end of its term, other than a waived, bona fide third-party charge that the creditor 
imposes if the consumer terminates the open-end credit plan sooner than 36 months 
after account opening. 

Regulatory Commentary 

32(b)(6) Prepayment penalty 

1. Examples of prepayment penalties; closed-end credit transactions. For purposes of 
§1026.32(b)(6)(i), the following are examples of prepayment penalties: 

i. A charge determined by treating the loan balance as outstanding for a period of time after 
prepayment in full and applying the interest rate to such “balance,” even if the charge results 
from interest accrual amortization used for other payments in the transaction under the 
terms of the loan contract. “Interest accrual amortization” refers to the method by which the 
amount of interest due for each period (e.g., month) in a transaction's term is determined. 
For example, “monthly interest accrual amortization” treats each payment as made on the 
scheduled, monthly due date even if it is actually paid early or late (until the expiration of 
any grace period). Thus, under the terms of a loan contract providing for monthly interest 
accrual amortization, if the amount of interest due on May 1 for the preceding month of 
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April is $3,000, the loan contract will require payment of $3,000 in interest for the month of 
April whether the payment is made on April 20, on May 1, or on May 10. In this example, if 
the consumer prepays the loan in full on April 20 and if the accrued interest as of that date 
is $2,000, then assessment of a charge of $3,000 constitutes a prepayment penalty of $1,000 
because the amount of interest actually earned through April 20 is only $2,000. 

ii. A fee, such as an origination or other loan closing cost, that is waived by the creditor on the 
condition that the consumer does not prepay the loan. However, the term prepayment 
penalty does not include a waived bona fide third-party charge imposed by the creditor if 
the consumer pays all of a covered transaction's principal before the date on which the 
principal is due sooner than 36 months after consummation. For example, assume that at 
consummation, the creditor waives $3,000 in closing costs to cover bona fide third-party 
charges but the terms of the loan agreement provide that the creditor may recoup the $3,000 
in waived charges if the consumer repays the entire loan balance sooner than 36 months 
after consummation. The $3,000 charge is not a prepayment penalty. In contrast, for 
example, assume that at consummation, the creditor waives $3,000 in closing costs to cover 
bona fide third-party charges but the terms of the loan agreement provide that the creditor 
may recoup $4,500, in part to recoup waived charges, if the consumer repays the entire loan 
balance sooner than 36 months after consummation. The $3,000 that the creditor may 
impose to cover the waived bona fide third-party charges is not a prepayment penalty, but 
the additional $1,500 charge is a prepayment penalty and subject to the restrictions under 
§1026.43(g). 

iii. A minimum finance charge in a simple interest transaction. 

iv. Computing a refund of unearned interest by a method that is less favorable to the consumer 
than the actuarial method, as defined by section 933(d) of the Housing and Community 
Development Act of 1992, 15 U.S.C. 1615(d). For purposes of computing a refund of 
unearned interest, if using the actuarial method defined by applicable State law results in 
a refund that is greater than the refund calculated by using the method described in section 
933(d) of the Housing and Community Development Act of 1992, creditors should use the 
State law definition in determining if a refund is a prepayment penalty. 

2. Fees that are not prepayment penalties; closed-end credit transactions. For purposes of 
§1026.32(b)(6)(i), fees that are not prepayment penalties include, for example: 

i. Fees imposed for preparing and providing documents when a loan is paid in full if such fees 
are imposed whether or not the loan is prepaid. Examples include a loan payoff statement, 
a reconveyance document, or another document releasing the creditor's security interest in 
the dwelling that secures the loan. 

ii. Loan guarantee fees. 

3. Examples of prepayment penalties; open-end credit. For purposes of §1026.32(b)(6)(ii), the 
term prepayment penalty includes a charge, including a waived closing cost, imposed by the 
creditor if the consumer terminates the open-end credit plan prior to the end of its term. This 
includes a charge imposed if the consumer terminates the plan outright or, for example, if the 
consumer terminates the plan in connection with obtaining a new loan or plan with the current 
holder of the existing plan, a servicer acting on behalf of the current holder, or an affiliate of 
either. However, the term prepayment penalty does not include a waived bona fide third-party 
charge imposed by the creditor if the consumer terminates the open-end credit plan during the 
first 36 months after account opening. 
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4. Fees that are not prepayment penalties; open-end credit. For purposes of 
§1026.32(b)(6)(ii), fees that are not prepayment penalties include, for example: 

i. Fees imposed for preparing and providing documents when an open-end credit plan is 
terminated, if such fees are imposed whether or not the consumer terminates the plan prior 
to the end of its term. Examples include a payoff statement, a reconveyance document, or 
another document releasing the creditor's security interest in the dwelling that secures the 
line of credit. 

ii. Loan guarantee fees. 

iii. Any fee that the creditor may impose in lieu of termination and acceleration under comment 
40(f)(2)-2. 
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Section 6: Higher Cost (HOEPA) Disclosures 
 12 C.F.R. § 1026.32(c) 

Disclosures – 12 C.F.R. § 1026.32(c) 

Regulatory Discussion 

Relative to “high-cost mortgage” (HOEPA) transactions, the following additional five 
disclosures must be made: 

1. Notice 
2. APR 
3. Regular payment; minimum periodic payment example; balloon payment: 

i. Closed-end transactions 
ii. Open-end transactions 

4. Variable-rate 
5. Amount borrowerd; credit limit: 

i. Closed-end transactions 
ii. Open-end transactions 

The commentary provides additional discussion on these items. 

Notice - 12 C.F.R. § 1026.32(c)(1) 

Regulatory Text 

(c) Disclosures. In addition to other disclosures required by this part, in a mortgage subject to 
this section, the creditor shall disclose the following in conspicuous type size: 
(1) Notices. The following statement: “You are not required to complete this agreement merely 

because you have received these disclosures or have signed a loan application. If you obtain 
this loan, the lender will have a mortgage on your home. You could lose your home, and 
any money you have put into it, if you do not meet your obligations under the loan.” 

Regulatory Commentary 

None. 
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Annual Percentage Rate - 12 C.F.R. § 1026.32(c)(2) 

Regulatory Text 

(c) Disclosures. In addition to other disclosures required by this part, in a mortgage subject to 
this section, the creditor shall disclose the following in conspicuous type size: 
***** 
(2) Annual percentage rate. The annual percentage rate. 

Regulatory Commentary 

32(c)(2) Annual percentage rate. 

1. Disclosing annual percentage rate for open-end high-cost mortgages. In disclosing the 
annual percentage rate for an open-end, high-cost mortgage under §1026.32(c)(2), creditors 
must comply with §1026.6(a)(1). If a fixed-rate, discounted introductory or initial interest rate 
is offered on the transaction, §1026.32(c)(2) requires a creditor to disclose the annual percentage 
rate of the fixed-rate, discounted introductory or initial interest rate feature, and the rate that 
would apply when the feature expires. 

Payments Required - 12 C.F.R. § 1026.32(c)(3) 

Regulatory Text 

(c) Disclosures. In addition to other disclosures required by this part, in a mortgage subject to 
this section, the creditor shall disclose the following in conspicuous type size: 
***** 
(3) Regular payment; minimum periodic payment example; balloon payment.  

(i) For a closed-end credit transaction, the amount of the regular monthly (or other periodic) 
payment and the amount of any balloon payment provided in the credit contract, if 
permitted under paragraph (d)(1) of this section. The regular payment disclosed under 
this paragraph shall be treated as accurate if it is based on an amount borrowed that 
is deemed accurate and is disclosed under paragraph (c)(5) of this section. 

(ii) For an open-end credit plan: 
(A) An example showing the first minimum periodic payment for the draw period, the 

first minimum periodic payment for any repayment period, and the balance 
outstanding at the beginning of any repayment period. The example must be based 
on the following assumptions: 

(1) The consumer borrows the full credit line, as disclosed in paragraph (c)(5) of this 
section, at account opening and does not obtain any additional extensions of 
credit; 
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(2) The consumer makes only minimum periodic payments during the draw period 
and any repayment period; and 

(3) The annual percentage rate used to calculate the example payments remains 
the same during the draw period and any repayment period. The creditor must 
provide the minimum periodic payment example based on the annual 
percentage rate for the plan, as described in paragraph (c)(2) of this section, 
except that if an introductory annual percentage rate applies, the creditor must 
use the rate that will apply to the plan after the introductory rate expires. 

(B) If the credit contract provides for a balloon payment under the plan as permitted 
under paragraph (d)(1) of this section, a disclosure of that fact and an example 
showing the amount of the balloon payment based on the assumptions described in 
paragraph (c)(3)(ii)(A) of this section. 

(C) A statement that the example payments show the first minimum periodic payments 
at the current annual percentage rate if the consumer borrows the maximum credit 
available when the account is opened and does not obtain any additional extensions 
of credit, or a substantially similar statement. 

(D) A statement that the example payments are not the consumer's actual payments 
and that the actual minimum periodic payments will depend on the amount the 
consumer borrows, the interest rate applicable to that period, and whether the 
consumer pays more than the required minimum periodic payment, or a 
substantially similar statement. 

Regulatory Commentary 

32(c)(3) Regular payment; minimum periodic payment example; balloon payment. 

1. Balloon payment. Except as provided in §1026.32(d)(1)(ii) and (iii), a mortgage transaction 
subject to this section may not include a payment schedule that results in a balloon payment. 

Paragraph 32(c)(3)(i). 

1. General. The regular payment is the amount due from the consumer at regular intervals, such 
as monthly, bimonthly, quarterly, or annually. There must be at least two payments, and the 
payments must be in an amount and at such intervals that they fully amortize the amount owed. 
In disclosing the regular payment, creditors may rely on the rules set forth in §1026.18(g); 
however, the amounts for voluntary items, such as credit life insurance, may be included in the 
regular payment disclosure only if the consumer has previously agreed to the amounts. 

i. If the loan has more than one payment level, the regular payment for each level must be 
disclosed. For example: 

A. In a 30-year graduated payment mortgage where there will be payments of $300 for the first 
120 months, $400 for the next 120 months, and $500 for the last 120 months, each payment 
amount must be disclosed, along with the length of time that the payment will be in effect. 

B. If interest and principal are paid at different times, the regular amount for each must be 
disclosed. 
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C. In discounted or premium variable-rate transactions where the creditor sets the initial 
interest rate and later rate adjustments are determined by an index or formula, the 
creditor must disclose both the initial payment based on the discount or premium and 
the payment that will be in effect thereafter. Additional explanatory material which does 
not detract from the required disclosures may accompany the disclosed amounts. For 
example, if a monthly payment is $250 for the first six months and then increases based 
on an index and margin, the creditor could use language such as the following: “Your 
regular monthly payment will be $250 for six months. After six months your regular 
monthly payment will be based on an index and margin, which currently would make 
your payment $350. Your actual payment at that time may be higher or lower.” 

Variable Rate Information - 12 C.F.R. § 1026.32(c)(4) 

Regulatory Text 

(c) Disclosures. In addition to other disclosures required by this part, in a mortgage subject to 
this section, the creditor shall disclose the following in conspicuous type size: 
***** 
(4) Variable-rate. For variable-rate transactions, a statement that the interest rate and 

monthly payment may increase, and the amount of the single maximum monthly payment, 
based on the maximum interest rate required to be included in the contract by §1026.30. 

Regulatory Commentary 

32(c)(4) Variable-rate. 

1. Calculating “worst-case” payment example. For a closed-end credit transaction, creditors may 
rely on instructions in §1026.19(b)(2)(viii)(B) for calculating the maximum possible increases in 
rates in the shortest possible timeframe, based on the face amount of the note (not the hypothetical 
loan amount of $10,000 required by §1026.19(b)(2)(viii)(B)). The creditor must provide a maximum 
payment for each payment level, where a payment schedule provides for more than one payment 
level and more than one maximum payment amount is possible. For an open-end credit plan, the 
maximum monthly payment must be based on the following assumptions: 

i. The consumer borrows the full credit line at account opening with no additional extensions 
of credit. 

ii. The consumer makes only minimum periodic payments during the draw period and any 
repayment period. 

iii. If the annual percentage rate may increase during the plan, the maximum annual 
percentage rate that is included in the contract, as required by §1026.30, applies to the plan 
at account opening. 
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Amount Borrowed / Credit Limit - 12 C.F.R. § 1026.32(c)(5) 

Regulatory Text 

(c) Disclosures. In addition to other disclosures required by this part, in a mortgage subject to 
this section, the creditor shall disclose the following in conspicuous type size: 
***** 
(5) Amount borrowed; credit limit.  

(i) For a closed-end credit transaction, the total amount the consumer will borrow, as 
reflected by the face amount of the note. Where the amount borrowed includes financed 
charges that are not prohibited under §1026.34(a)(10), that fact shall be stated, grouped 
together with the disclosure of the amount borrowed. The disclosure of the amount 
borrowed shall be treated as accurate if it is not more than $100 above or below the 
amount required to be disclosed. 

(ii) For an open-end credit plan, the credit limit for the plan when the account is opened. 

Regulatory Commentary 

32(c)(5) Amount Borrowed 

1. Optional insurance; debt-cancellation coverage. This disclosure is required when the 
amount borrowed in a refinancing includes premiums or other charges for credit life, accident, 
health, or loss-of-income insurance, or debt-cancellation coverage (whether or not the debt-
cancellation coverage is insurance under applicable law) that provides for cancellation of all or 
part of the consumer's liability in the event of the loss of life, health, or income or in the case of 
accident. See comment 4(d)(3)-2 and comment app. G and H-2 regarding terminology for debt-
cancellation coverage. 
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Section 7: Limitations for High Cost (HOEPA) Loans 
 12 C.F.R. § 1026.32(d) 

Limitations -12 C.F.R. § 1026.32(d) 

Regulatory Discussion 

There are eight limitations with respect to “high-cost mortgages;” as follows: 

1. Balloon payments. Note exceptions exist as described in (d)(1)(ii)(A) through (C); as well 
as for open-end credit plans 

2. Negative amortization 
3. Advance payments 
4. Increased interest rate 
5. Rebates 
6. Prepayment penalties 
7. Reserved 
8. Acceleration of debt 

The commentary provides additional discussion of these limitations. 

Balloon Payment and Exceptions - 12 C.F.R. § 1026.32(d)(1) 

Regulatory Text 

(d) Limitations. A high-cost mortgage shall not include the following terms: 
(1) 

(i) Balloon payment. Except as provided by paragraphs (d)(1)(ii) and (iii) of this section, 
a payment schedule with a payment that is more than two times a regular periodic 
payment. 

(ii) Exceptions. The limitations in paragraph (d)(1)(i) of this section do not apply to: 
(A) A mortgage transaction with a payment schedule that is adjusted to the seasonal 

or irregular income of the consumer; 
(B) A loan with maturity of 12 months or less, if the purpose of the loan is a “bridge” 

loan connected with the acquisition or construction of a dwelling intended to become 
the consumer's principal dwelling; or 

(C) A loan that meets the criteria set forth in §§1026.43(f)(1)(i) through (vi) and 
1026.43(f)(2), or the conditions set forth in §1026.43(e)(6). 

(iii) Open-end credit plans. If the terms of an open-end credit plan provide for a 
repayment period during which no further draws may be taken, the limitations in 
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paragraph (d)(1)(i) of this section do not apply to any adjustment in the regular periodic 
payment that results solely from the credit plan's transition from the draw period to 
the repayment period. If the terms of an open-end credit plan do not provide for any 
repayment period, the limitations in paragraph (d)(1)(i) of this section apply to all 
periods of the credit plan. 

Regulatory Commentary 

Paragraph 32(d) Limitations 

1. Additional prohibitions applicable under other sections. Section 1026.34 sets forth 
certain prohibitions in connection with high-cost mortgages, in addition to the limitations in 
§1026.32(d). Further, §1026.35(b) prohibits certain practices in connection with closed-end 
transactions that meet the coverage test in §1026.35(a). Because the coverage test in §1026.35(a) 
is generally broader than the coverage test in §1026.32(a), most closed-end high-cost mortgages 
are also subject to the prohibitions set forth in §1026.35(b) (such as escrows), in addition to the 
limitations in §1026.32(d). 

32(d)(1)(i) Balloon Payment 

1. Regular periodic payments. The repayment schedule for a high-cost mortgage must fully 
amortize the outstanding principal balance through “regular periodic payments.” A payment is 
a “regular periodic payment” if it is not more than two times the amount of other payments. For 
purposes of open-end credit plans, the term “regular periodic payment” or “periodic payment” 
means the required minimum periodic payment. 

2. Repayment period. If the terms of an open-end credit plan provide for a repayment period 
during which no further draws may be taken, the limitations in §1026.32(d)(1)(i) apply to 
regular periodic payments required by the credit plan during the draw period, but do not apply 
to any adjustment in the regular periodic payment that results from the transition from the 
credit plan's draw period to its repayment period. Further, the limitation on balloon payments 
in §1026.32(d)(1)(i) does not preclude increases in regular periodic payments that result solely 
from the initial draw or additional draws on the credit line during the draw period. 

3. No repayment period. If the terms of an open-end credit plan do not provide for a repayment 
period, the repayment schedule must fully amortize any outstanding principal balance in the 
draw period through regular periodic payments. However, the limitation on balloon payments 
in §1026.32(d)(1)(i) does not preclude increases in regular periodic payments that result solely 
from the initial draw or additional draws on the credit line during the draw period. 

Negative Amortization - 12 C.F.R. § 1026.32(d)(2) 

Regulatory Text 

(d) Limitations. A high-cost mortgage shall not include the following terms: 
***** 
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(2) Negative amortization. A payment schedule with regular periodic payments that cause 
the principal balance to increase. 

Regulatory Commentary 

32(d)(2) Negative Amortization 

1. Negative amortization. The prohibition against negative amortization in a high-cost mortgage 
does not preclude reasonable increases in the principal balance that result from events 
permitted by the legal obligation unrelated to the payment schedule. For example, when a 
consumer fails to obtain property insurance and the creditor purchases insurance, the creditor 
may add a reasonable premium to the consumer's principal balance, to the extent permitted by 
applicable law and the consumer's legal obligation. 

Advance Payments - 12 C.F.R. § 1026.32(d)(3) 

Regulatory Text 

(d) Limitations. A high-cost mortgage shall not include the following terms: 
***** 

(3) Advance payments. A payment schedule that consolidates more than two periodic 
payments and pays them in advance from the proceeds. 

Regulatory Commentary 

None. 

Increased Interest Rate after Default - 12 C.F.R. § 1026.32(d)(4) 

Regulatory Text 

(d) Limitations. A high-cost mortgage shall not include the following terms: 
***** 

(4) Increased interest rate. An increase in the interest rate after default. 

Regulatory Commentary 

32(d)(4) Increased Interest Rate 
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1. Variable-rate transactions. The limitation on interest rate increases does not apply to rate 
increases resulting from changes in accordance with the legal obligation in a variable-rate 
transaction, even if the increase occurs after default by the consumer. 

Rebates - 12 C.F.R. § 1026.32(d)(5) 

Regulatory Text 

(d) Limitations. A high-cost mortgage shall not include the following terms: 
***** 

(5) Rebates. A refund calculated by a method less favorable than the actuarial method (as 
defined by section 933(d) of the Housing and Community Development Act of 1992, 15 
U.S.C. 1615(d)), for rebates of interest arising from a loan acceleration due to default. 

Regulatory Commentary 

32(d)(5) Rebates 

1. Calculation of refunds. The limitation applies only to refunds of precomputed (such as add-
on) interest and not to any other charges that are considered finance charges under §1026.4 (for 
example, points and fees paid at closing). The calculation of the refund of interest includes odd-
days interest, whether paid at or after consummation. 

Prepayment Penalties - 12 C.F.R. § 1026.32(d)(6) 

Regulatory Text 

(d) Limitations. A high-cost mortgage shall not include the following terms: 
***** 

(6) Prepayment penalties. A prepayment penalty, as defined in paragraph (b)(6) of this 
section. 

Regulatory Commentary 

None. 
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Reserved - 12 C.F.R. § 1026.32(d)(7) 

Not in use at this time. 

Acceleration of Debt - 12 C.F.R. § 1026.32(d)(8) 

Regulatory Text 

(d) Limitations. A high-cost mortgage shall not include the following terms: 
***** 

(8) Acceleration of debt. A demand feature that permits the creditor to accelerate the 
indebtedness by terminating the high-cost mortgage in advance of the original maturity 
date and to demand repayment of the entire outstanding balance, except in the following 
circumstances: 

(i) There is fraud or material misrepresentation by the consumer in connection with the 
loan or open-end credit agreement; 

(ii) The consumer fails to meet the repayment terms of the agreement for any 
outstanding balance that results in a default in payment under the loan; or 

(iii) There is any action or inaction by the consumer that adversely affects the creditor's 
security for the loan, or any right of the creditor in such security. 

Regulatory Commentary 

32(d)(8) Acceleration of debt 

Paragraph 32(d)(8)(i) 

1. Fraud or material misrepresentation. A creditor may terminate a loan or open-end credit 
agreement and accelerate the balance if there has been fraud or material misrepresentation by 
the consumer in connection with the loan or open-end credit agreement. What constitutes fraud 
or misrepresentation is determined by applicable State law and may include acts of omission 
as well as overt acts, as long as any necessary intent on the part of the consumer exists. 

Paragraph 32(d)(8)(ii) 

1. Failure to meet repayment terms. A creditor may terminate a loan or open-end credit 
agreement and accelerate the balance when the consumer fails to meet the repayment terms 
resulting in a default in payment under the agreement; a creditor may do so, however, only if 
the consumer actually fails to make payments resulting in a default in the agreement. For 
example, a creditor may not terminate and accelerate if the consumer, in error, sends a payment 
to the wrong location, such as a branch rather than the main office of the creditor. If a consumer 
files for or is placed in bankruptcy, the creditor may terminate and accelerate under 
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§1026.32(d)(8)(ii) if the consumer fails to meet the repayment terms resulting in a default of the 
agreement. Section 1026.32(d)(8)(ii) does not override any State or other law that requires a 
creditor to notify a consumer of a right to cure, or otherwise places a duty on the creditor before 
it can terminate a loan or open-end credit agreement and accelerate the balance. 

Paragraph 32(d)(8)(iii) 

1. Impairment of security. A creditor may terminate a loan or open-end credit agreement and 
accelerate the balance if the consumer's action or inaction adversely affects the creditor's 
security for the loan, or any right of the creditor in that security. Action or inaction by third 
parties does not, in itself, permit the creditor to terminate and accelerate. 

2. Examples.  
i. A creditor may terminate and accelerate, for example, if: 

A. The consumer transfers title to the property or sells the property without the permission 
of the creditor. 

B. The consumer fails to maintain required insurance on the dwelling. 
C. The consumer fails to pay taxes on the property. 
D. The consumer permits the filing of a lien senior to that held by the creditor. 
E. The sole consumer obligated on the credit dies. 
F. The property is taken through eminent domain. 
G. A prior lienholder forecloses. 

ii. By contrast, the filing of a judgment against the consumer would be cause for termination 
and acceleration only if the amount of the judgment and collateral subject to the judgment 
is such that the creditor's security is adversely and materially affected in violation of the 
loan or open-end credit agreement. If the consumer commits waste or otherwise destructively 
uses or fails to maintain the property, including demolishing or removing structures from 
the property, such that the action adversely affects the security in a material way, the loan 
or open-end credit agreement may be terminated and the balance accelerated. Illegal use of 
the property by the consumer would permit termination and acceleration if it subjects the 
property to seizure. If one of two consumers obligated on a loan dies, the creditor may 
terminate the loan and accelerate the balance if the security is adversely affected. If the 
consumer moves out of the dwelling that secures the loan and that action adversely affects 
the security in a material way, the creditor may terminate a loan or open-end credit 
agreement and accelerate the balance. 
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Prohibited Acts or 

Practices in Connection 
with High-Cost (HOEPA) 

Mortgages   
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Section 1: Prohibited Acts or Practices 
for High-Cost Mortgages 

12 C.F.R. §§ 1026.34(a)(1) to (a)(3) 

Home Improvement Contracts - 12 C.F.R. § 1026.34(a)(1) 

Regulatory Discussion 

Omitted, as it would rarely occur in a bank. 

Notice to Assignee - 12 C.F.R. § 1026.34(a)(2) 

Regulatory Discussion 

With respect to a high-cost mortgage, a creditor is generally prohibited from selling or 
otherwise assigning the mortgage without furnishing a prescribed statement to the purchaser or 
assignee of the fact they may be liable for claims and defenses the consumer could assert against 
the creditor. The statement must be prominent: i.e., placing it on the face of the note. 

Regulatory Text 

(a) Prohibited acts or practices for high-cost mortgages 

 *****  

(2) Notice to assignee. A creditor may not sell or otherwise assign a high-cost mortgage 
without furnishing the following statement to the purchaser or assignee: “Notice: This is 
a mortgage subject to special rules under the Federal Truth in Lending Act. Purchasers 
or assignees of this mortgage could be liable for all claims and defenses with respect to the 
mortgage that the consumer could assert against the creditor.” 

Regulatory Commentary 

34(a)(2) Notice to Assignee 

1. Subsequent sellers or assignors. Any person, whether or not the original creditor, that sells 
or assigns a mortgage subject to §1026.32 must furnish the notice of potential liability to the 
purchaser or assignee. 

2. Format. While the notice of potential liability need not be in any particular format, the notice 
must be prominent. Placing it on the face of the note, such as with a stamp, is one means of 
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satisfying the prominence requirement. 

3. Assignee liability. Pursuant to section 131(d) of the Act, the Act's general holder-in-due course 
protections do not apply to purchasers and assignees of loans covered by §1026.32. For such 
loans, a purchaser's or other assignee's liability for all claims and defenses that the consumer 
could assert against the creditor is not limited to violations of the Act. 

Refinancings Within One-Year Period - 12 C.F.R. § 1026.34(a)(3) 

Regulatory Discussion 

With respect to a high-cost mortgage: 

• a creditor (or assignee holding or servicing the mortgage) is generally prohibited from 
refinancing the mortgage (within one year following the date of origination) to the same 
consumer into another high-cost mortgage, unless the refinancing is in the consumer's 
interest. 

• a creditor (or assignee) is also prohibited from engaging in acts or practices to evade this 
provision, including a pattern or practice of arranging for the refinancing of its own 
loans by affiliated or unaffiliated creditors 

 

The commentary explains what is meant by “in the consumer’s (borrower’s) interest as well 
as application of the one-year financing prohibition. 

Regulatory Text 

(a) Prohibited acts or practices for high-cost mortgages 

 *****  

(3) Refinancings within one-year period. Within one year of having extended a high-cost 
mortgage, a creditor shall not refinance any high-cost mortgage to the same consumer into 
another high-cost mortgage, unless the refinancing is in the consumer's interest. An 
assignee holding or servicing a high-cost mortgage shall not, for the remainder of the one-
year period following the date of origination of the credit, refinance any high-cost mortgage 
to the same consumer into another high-cost mortgage, unless the refinancing is in the 
consumer's interest. A creditor (or assignee) is prohibited from engaging in acts or 
practices to evade this provision, including a pattern or practice of arranging for the 
refinancing of its own loans by affiliated or unaffiliated creditors. 

Regulatory Commentary 

34(a)(3) Refinancings Within One-Year Period 

1. In the borrower's interest. The determination of whether or not a refinancing covered by 
§1026.34(a)(3) is in the borrower's interest is based on the totality of the circumstances, at the 



Regulation Z: Real Estate General  

Young & Associates, Inc. •  www.younginc.com  •  Page 56 

time the credit is extended. A written statement by the borrower that “this loan is in my interest” 
alone does not meet this standard. 

i. A refinancing would be in the borrower's interest if needed to meet the borrower's “bona fide 
personal financial emergency” (see generally §1026.23(e) and §1026.31(c)(1)(iii)). 

ii. In connection with a refinancing that provides additional funds to the borrower, in 
determining whether a loan is in the borrower's interest consideration should be given to 
whether the loan fees and charges are commensurate with the amount of new funds 
advanced, and whether the real estate-related charges are bona fide and reasonable in 
amount (see generally §1026.4(c)(7)). 

2. Application of the one-year refinancing prohibition to creditors and assignees. The 
prohibition in §1026.34(a)(3) applies where an extension of credit subject to §1026.32 is 
refinanced into another loan subject to §1026.32. The prohibition is illustrated by the following 
examples. Assume that Creditor A makes a loan subject to §1026.32 on January 15, 2003, 
secured by a first lien; this loan is assigned to Creditor B on February 15, 2003: 

i. Creditor A is prohibited from refinancing the January 2003 loan (or any other loan subject 
to §1026.32 to the same borrower) into a loan subject to §1026.32, until January 15, 2004. 
Creditor B is restricted until January 15, 2004, or such date prior to January 15, 2004 that 
Creditor B ceases to hold or service the loan. During the prohibition period, Creditors A 
and B may make a subordinate lien loan that does not refinance a loan subject to §1026.32. 
Assume that on April 1, 2003, Creditor A makes but does not assign a second-lien loan 
subject to §1026.32. In that case, Creditor A would be prohibited from refinancing either 
the first-lien or second-lien loans (or any other loans to that borrower subject to §1026.32) 
into another loan subject to §1026.32 until April 1, 2004. 

ii. The loan made by Creditor A on January 15, 2003 (and assigned to Creditor B) may be 
refinanced by Creditor C at any time. If Creditor C refinances this loan on March 1, 2003 
into a new loan subject to §1026.32, Creditor A is prohibited from refinancing the loan 
made by Creditor C (or any other loan subject to §1026.32 to the same borrower) into 
another loan subject to §1026.32 until January 15, 2004. Creditor C is similarly prohibited 
from refinancing any loan subject to §1026.32 to that borrower into another until March 1, 
2004. (The limitations of §1026.34(a)(3) no longer apply to Creditor B after Creditor C 
refinanced the January 2003 loan and Creditor B ceased to hold or service the loan.) 
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Section 2: Repayment Ability for  
High Cost Mortgages 

12 C.F.R. § 1026.34(a)(4) 

Repayment Ability - 12 C.F.R. § 1026.34(a)(4) 

Regulatory Discussion 

With respect to an open-end high-cost mortgage, a creditor is prohibited from opening an open-
end plan without regard to the consumer’s repayment ability as described in items (4)(i) through 
(iv), below. NOTE: temporary or “bridge” loans with terms of twelve months or less, are exempt 
from this repayment ability requirement. 

Substantial commentary is provided on each of the items, (4)(i) through (iv). 

With respect to a closed-end high-cost mortgage, a creditor must comply with the repayment 
ability requirements set forth in §1026.43. 

Repayment Ability in General - 12 C.F.R. § 1026.34(a)(4) 

Regulatory Text 

(a) Prohibited acts or practices for high-cost mortgages 

 *****  

(4) Repayment ability for high-cost mortgages. In connection with an open-end, high-cost 
mortgage, a creditor shall not open a plan for a consumer where credit is or will be extended 
without regard to the consumer's repayment ability as of account opening, including the 
consumer's current and reasonably expected income, employment, assets other than the 
collateral, and current obligations including any mortgage-related obligations that are 
required by another credit obligation undertaken prior to or at account opening, and are 
secured by the same dwelling that secures the high-cost mortgage transaction. The 
requirements set forth in §1026.34(a)(4)(i) through (iv) apply to open-end high-cost 
mortgages, but do not apply to closed-end high-cost mortgages. In connection with a closed-
end, high-cost mortgage, a creditor must comply with the repayment ability requirements 
set forth in §1026.43. Temporary or “bridge” loans with terms of twelve months or less, such 
as a loan to purchase a new dwelling where the consumer plans to sell a current dwelling 
within twelve months, are exempt from this repayment ability requirement. 
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Regulatory Commentary  

Paragraph 34(a)(4) Repayment Ability for High-Cost Mortgages 

1. Application of repayment ability rule. The §1026.34(a)(4) prohibition against making loans 
without regard to consumers' repayment ability applies to open-end, high-cost mortgages. The 
§1026.43 repayment ability provisions apply to closed-end, high-cost mortgages. Accordingly, 
in connection with a closed-end, high-cost mortgage, §1026.34(a)(4) requires a creditor to 
comply with the repayment ability requirements set forth in §1026.43. 

2. General prohibition. Section 1026.34(a)(4) prohibits a creditor from extending credit under a 
high-cost, open-end credit plan based on the value of the consumer's collateral without regard 
to the consumer's repayment ability as of account opening, including the consumer's current 
and reasonably expected income, employment, assets other than the collateral, current 
obligations, and property tax and insurance obligations. A creditor may base its determination 
of repayment ability on current or reasonably expected income from employment or other 
sources, on assets other than the collateral, or both. 

3. Other dwelling-secured obligations. For purposes of §1026.34(a)(4), current obligations 
include another credit obligation of which the creditor has knowledge undertaken prior to or 
at account opening and secured by the same dwelling that secures the high-cost mortgage 
transaction. 

4. Discounted introductory rates and non-amortizing payments. A credit agreement may 
determine a consumer's initial payments using a temporarily discounted interest rate or permit 
the consumer to make initial payments that are non-amortizing. In such cases the creditor may 
determine repayment ability using the assumptions provided in §1026.34(a)(4)(iv). 

5. Repayment ability as of account opening. Section 1026.34(a)(4) prohibits a creditor from 
disregarding repayment ability based on the facts and circumstances known to the creditor as 
of account opening. In general, a creditor does not violate this provision if a consumer defaults 
because of a significant reduction in income (for example, a job loss) or a significant obligation 
(for example, an obligation arising from a major medical expense) that occurs after account 
opening. However, if a creditor has knowledge as of account opening of reductions in income 
(for example, if a consumer's written application states that the consumer plans to retire within 
twelve months without obtaining new employment, or states that the consumer will transition 
from full-time to part-time employment), the creditor must consider that information. 

6. Income, assets, and employment. Any current or reasonably expected assets or income may 
be considered by the creditor, except the collateral itself. For example, a creditor may use 
information about current or expected salary, wages, bonus pay, tips, and commissions. 
Employment may be full-time, part-time, seasonal, irregular, military, or self-employment. 
Other sources of income could include interest or dividends; retirement benefits; public 
assistance; and alimony, child support, or separate maintenance payments. A creditor may 
also take into account assets such as savings accounts or investments that the consumer can or 
will be able to use. 

7. Interaction with Regulation B. Section 1026.34(a)(4) does not require or permit the creditor 
to make inquiries or verifications that would be prohibited by Regulation B, 12 C.F.R. part 
1002. 
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Repayment Ability in General - 12 C.F.R. § 1026.34(a)(4)(i) 

Regulatory Text 

(a) Prohibited acts or practices for high-cost mortgages *** 

 *****  

(4) Repayment ability for high-cost mortgages. 

(i) Mortgage-related obligations. For purposes of this paragraph (a)(4), mortgage-
related obligations are property taxes; premiums and similar charges identified in 
§1026.4(b)(5), (7), (8), and (10) that are required by the creditor; fees and special 
assessments imposed by a condominium, cooperative, or homeowners association; 
ground rent; and leasehold payments. 

Regulatory Commentary  

34(a)(4)(i) Mortgage-Related Obligations 

1. Mortgage-related obligations. A creditor must include in its repayment ability analysis the 
expected property taxes and premiums for mortgage-related insurance required by the creditor 
as set forth in §1026.35(b), as well as similar mortgage-related expenses. Similar mortgage-
related expenses include homeowners' association dues and condominium or cooperative fees. 

Basis for Determination - 12 C.F.R. § 1026.34(a)(4)(ii) 

Regulatory Text 

(a) Prohibited acts or practices for high-cost mortgages *** 

 *****  

(4) Repayment ability for high-cost mortgages. 

***** 

(ii) Basis for determination of repayment ability. Under this paragraph (a)(4) a 
creditor must determine the consumer's repayment ability in connection with an open-
end, high cost mortgage as follows: 
(A) A creditor must verify amounts of income or assets that it relies on to determine 

repayment ability, including expected income or assets, by the consumer's Internal 
Revenue Service Form W-2, tax returns, payroll receipts, financial institution 
records, or other third-party documents that provide reasonably reliable evidence 
of the consumer's income or assets. 

(B) A creditor must verify the consumer's current obligations, including any mortgage-
related obligations that are required by another credit obligation undertaken prior 
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to or at account opening, and are secured by the same dwelling that secures the 
high-cost mortgage transaction. 

Regulatory Commentary  

34(a)(4)(ii) Verification of Repayment Ability 

1. Income and assets relied on. A creditor must verify the income and assets the creditor relies 
on to evaluate the consumer's repayment ability. For example, if a consumer earns a salary 
and also states that he or she is paid an annual bonus, but the creditor only relies on the 
applicant's salary to evaluate repayment ability, the creditor need only verify the salary. 

2. Income and assets – no co-applicant. If two persons jointly apply for credit and both list 
income or assets on the application, the creditor must verify repayment ability with respect to 
both applicants unless the creditor relies only on the income or assets of one of the applicants 
in determining repayment ability. 

3. Expected income. If a creditor relies on expected income, the expectation must be reasonable 
and it must be verified with third-party documents that provide reasonably reliable evidence 
of the consumer's expected income. For example, if the creditor relies on an expectation that a 
consumer will receive an annual bonus, the creditor may verify the basis for that expectation 
with documents that show the consumer's past annual bonuses and the expected bonus must 
bear a reasonable relationship to past bonuses. Similarly, if the creditor relies on a consumer's 
expected salary following the consumer's receipt of an educational degree, the creditor may 
verify that expectation with a written statement from an employer indicating that the consumer 
will be employed upon graduation at a specified salary. 

Paragraph 34(a)(4)(ii)(A) 

1. Internal Revenue Service (IRS) Form W-2. A creditor may verify a consumer's income using 
a consumer's IRS Form W-2 (or any subsequent revisions or similar IRS Forms used for 
reporting wages and tax withholding). The creditor may also use an electronic retrieval service 
for obtaining the consumer's W-2 information. 

2. Tax returns. A creditor may verify a consumer's income or assets using the consumer's tax 
return. A creditor may also use IRS Form 4506 “Request for Copy of Tax Return,” Form 4506-
T “Request for Transcript of Tax Return,” or Form 8821 “Tax Information Authorization” (or 
any subsequent revisions or similar IRS Forms appropriate for obtaining tax return 
information directly from the IRS) to verify the consumer's income or assets. The creditor may 
also use an electronic retrieval service for obtaining tax return information. 

3. Other third-party documents that provide reasonably reliable evidence of consumer's 
income or assets. Creditors may verify income and assets using documents produced by third 
parties. Creditors may not rely on information provided orally by third parties, but may rely on 
correspondence from the third party, such as by letter or email. The creditor may rely on any third-
party document that provides reasonably reliable evidence of the consumer's income or assets. For 
example, creditors may verify the consumer's income using receipts from a check-cashing or 
remittance service, or by obtaining a written statement from the consumer's employer that states 
the consumer's income. 

4. Information specific to the consumer. Creditors must verify a consumer's income or assets 
using information that is specific to the individual consumer. Creditors may use third-party 
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databases that contain individual-specific data about a consumer's income or assets, such as 
a third-party database service used by the consumer's employer for the purpose of centralizing 
income verification requests, so long as the information is reasonably current and accurate. 
Information about average incomes for the consumer's occupation in the consumer's geographic 
location or information about average incomes paid by the consumer's employer, however, 
would not be specific to the individual consumer. 

5. Duplicative collection of documentation. A creditor that has made a loan to a consumer 
and is refinancing or extending new credit to the same consumer need not collect from the 
consumer a document the creditor previously obtained if the creditor has no information that 
would reasonably lead the creditor to believe that document has changed since it was initially 
collected. For example, if the creditor has obtained the consumer's 2006 tax return to make a 
home purchase loan in May 2007, the creditor may rely on the 2006 tax return if the creditor 
makes a home equity loan to the same consumer in August 2007. Similarly, if the creditor has 
obtained the consumer's bank statement for May 2007 in making the first loan, the creditor 
may rely on that bank statement for that month in making the subsequent loan in August 2007. 

Paragraph 34(a)(4)(ii)(B) 

1. In general. A credit report may be used to verify current obligations. A credit report, however, 
might not reflect an obligation that a consumer has listed on an application. The creditor is 
responsible for considering such an obligation, but the creditor is not required to independently 
verify the obligation. Similarly, a creditor is responsible for considering certain obligations 
undertaken just before or at account opening and secured by the same dwelling that secures 
the transaction (for example, a “piggy back” loan), of which the creditor knows, even if not 
reflected on a credit report. See comment 34(a)(4)-3. 

Presumption of Compliance - 12 C.F.R. § 1026.34(a)(4)(iii) 

Regulatory Text 

(a) Prohibited acts or practices for high-cost mortgages *** 

 *****  

(4) Repayment ability for high-cost mortgages. 

***** 

(iii) Presumption of compliance. For an open-end, high cost mortgage, a creditor is 
presumed to have complied with this paragraph (a)(4) with respect to a transaction if 
the creditor: 
(A) Determines the consumer's repayment ability as provided in paragraph (a)(4)(ii); 
(B) Determines the consumer's repayment ability taking into account current 

obligations and mortgage-related obligations as defined in paragraph (a)(4)(i) of 
this section, and using the largest required minimum periodic payment based on 
the following assumptions: 
(1) The consumer borrows the full credit line at account opening with no additional 
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extensions of credit; 
(2) The consumer makes only required minimum periodic payments during the 

draw period and any repayment period; 
(3) If the annual percentage rate may increase during the plan, the maximum 

annual percentage rate that is included in the contract, as required by 
§1026.30, applies to the plan at account opening and will apply during the draw 
period and any repayment period. 

(C) Assesses the consumer's repayment ability taking into account at least one of the 
following: The ratio of total current obligations, including any mortgage-related 
obligations that are required by another credit obligation undertaken prior to or at 
account opening, and are secured by the same dwelling that secures the high-cost 
mortgage transaction, to income, or the income the consumer will have after paying 
current obligations. 

Regulatory Commentary  

34(a)(4)(iii) Presumption of Compliance 

1. In general. A creditor is presumed to have complied with §1026.34(a)(4) if the creditor follows 
the three underwriting procedures specified in paragraph 34(a)(4)(iii) for verifying repayment 
ability, determining the payment obligation, and measuring the relationship of obligations to 
income. The procedures for verifying repayment ability are required under §1026.34(a)(4)(ii); 
the other procedures are not required but, if followed along with the required procedures, create 
a presumption that the creditor has complied with §1026.34(a)(4). The consumer may rebut the 
presumption with evidence that the creditor nonetheless disregarded repayment ability despite 
following these procedures. For example, evidence of a very high debt-to-income ratio and a 
very limited residual income could be sufficient to rebut the presumption, depending on all of 
the facts and circumstances. If a creditor fails to follow one of the non-required procedures set 
forth in §1026.34(a)(4)(iii), then the creditor's compliance is determined based on all of the 
facts and circumstances without there being a presumption of either compliance or violation. 

Paragraph 34(a)(4)(iii)(B) 

1. Determination of payment schedule. To retain a presumption of compliance under 
§1026.34(a)(4)(iii), a creditor must determine the consumer's ability to pay the principal and 
interest obligation based on the maximum scheduled payment. In general, a creditor should 
determine a payment schedule for purposes of §1026.34(a)(4)(iii)(B) based on the guidance in 
the commentary to §1026.32(c)(3). 

Paragraph 34(a)(4)(iii)(C) 

1. “Income” and “debt”. To determine whether to classify particular inflows or obligations as 
“income” or “debt,” creditors may look to widely accepted governmental and non-governmental 
underwriting standards, including, for example, those set forth in the Federal Housing 
Administration's handbook on Mortgage Credit Analysis for Mortgage Insurance. 
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Exclusions from Presumption of Compliance - 12 C.F.R. § 
1026.34(a)(4)(iv) 

Regulatory Text 

(a) Prohibited acts or practices for high-cost mortgages *** 

 *****  

(4) Repayment ability for high-cost mortgages. 

***** 

(iv) Exclusions from presumption of compliance. Notwithstanding the previous 
paragraph, no presumption of compliance is available for an open-end, high-cost 
mortgage transaction for which the regular periodic payments when aggregated do not 
fully amortize the outstanding principal balance except as otherwise provided by 
§1026.32(d)(1)(ii).  

Regulatory Commentary  

34(a)(4)(iv) Exclusions From Presumption of Compliance 

1. In general. The exclusions from the presumption of compliance should be interpreted consistent 
with comments 32(d)(1)(i)-1 and 32(d)(2)-1. 

2. Renewable balloon loan. If a creditor is unconditionally obligated to renew a balloon-
payment loan at the consumer's option (or is obligated to renew subject to conditions within 
the consumer's control), the full term resulting from such renewal is the relevant term for 
purposes of the exclusion of certain balloon-payment loans. See comment 17(c)(1)-11 for a 
discussion of conditions within a consumer's control in connection with renewable balloon-
payment loans. 
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Section 3: Required Pre Loan Counseling  
for High Cost Loans  

12 C.F.R. § 1026.34(a)(5) 

Pre-Loan Counseling - 12 C.F.R. § 1026.34(a)(5) 

Regulatory Discussion 

With respect to a high-cost mortgage, a creditor is prohibited from extending a high-cost 
mortgage unless: 

• the creditor has received written certification the consumer has obtained counseling, 
subject to the following conditions: 

• the counseling must occur after either of the two events described in (5)(ii)(A) and (B), 
below 

• the counseling was not provided by a counselor employed or affiliated with the creditor 
(5)(iii), below 

• the certification of counseling must include six specific pieces of information described in 
(5)(iv)(A) through (F), below 

• the creditor may pay the fees for the counseling – but may not condition the payment on 
the consummation or account-opening (5)(v), below 

• In the event, the consumer withdraws the application, a creditor may not condition the 
payment on the receipt of certification required under (a)(5)(i), above; however, the 
creditor may confirm a counselor has provided counseling prior to paying the fee. 

• The creditor may not steer or otherwise direct a consumer to choose a particular 
counselor (5)(vi), below 

Substantial commentary is provided on items (5)(i), (ii), (iv), (v) and (vi). 

Certification of Counseling - 12 C.F.R. § 1026.34(a)(5)(i) 

Regulatory Text 

(a) Prohibited acts or practices for high-cost mortgages *** 

(5) Pre-loan counseling. 

(i) Certification of counseling required. A creditor shall not extend a high-cost 
mortgage to a consumer unless the creditor receives written certification that the 
consumer has obtained counseling on the advisability of the mortgage from a counselor 
that is approved to provide such counseling by the Secretary of the U.S. Department 
of Housing and Urban Development or, if permitted by the Secretary, by a State 
housing finance authority. 
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Regulatory Commentary 

34(a)(5)(i) Certification of counseling required. 

1. HUD-approved counselor. For purposes of §1026.34(a)(5), counselors approved by the 
Secretary of the U.S. Department of Housing and Urban Development are homeownership 
counselors certified pursuant to section 106(e) of the Housing and Urban Development Act of 
1968 (12 U.S.C. 1701x(e)), or as otherwise determined by the Secretary. 

2. State housing finance authority. For purposes of §1026.34(a)(5), a “State housing finance 
authority” has the same meaning as “State housing finance agency” provided in 24 C.F.R. 
214.3. 

3. Processing applications. Prior to receiving certification of counseling, a creditor may not 
extend a high-cost mortgage, but may engage in other activities, such as processing an 
application that will result in the extension of a high-cost mortgage (by, for example, ordering 
an appraisal or title search). 

4. Form of certification. The written certification of counseling required by §1026.34(a)(5)(i) 
may be received by mail, email, facsimile, or any other method, so long as the certification is 
in a retainable form. 

5. Purpose of certification. Certification of counseling indicates that a consumer has received 
counseling as required by §1026.34(a)(5), but it does not indicate that a counselor has made a 
judgment or determination as to the appropriateness of the transaction for the consumer. 

Timing of Counseling - 12 C.F.R. § 1026.34(a)(5)(ii) 

Regulatory Text 

(a) Prohibited acts or practices for high-cost mortgages *** 

(5) Pre-loan counseling. 

***** 

(ii) Timing of counseling. The counseling required under this paragraph (a)(5) must 
occur after: 

(A) The consumer receives either the disclosure required by section 5(c) of the Real 
Estate Settlement Procedures Act of 1974 (12 U.S.C. 2604(c)) or the disclosures 
required by §1026.40; or 

(B) The consumer receives the disclosures required by §1026.32(c), for transactions in 
which neither of the disclosures listed in paragraph (a)(5)(ii)(A) of this section are 
provided. 
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Regulatory Commentary 

34(a)(5)(ii) Timing of counseling. 

1. Disclosures for open-end credit plans. Section 1026.34(a)(5)(ii) permits receipt of either the 
disclosure required by section 5(c) of RESPA or the disclosures required under §1026.40 to 
allow counseling to occur. Pursuant to 12 C.F.R. 1024.7(h), the disclosures required by 
§1026.40 can be provided for open-end plans in lieu of the usual disclosure required by section 
5(c) of RESPA. 

2. Transactions not subject to RESPA or §1026.40. For closed-end mortgage transactions that 
are not subject to RESPA, the counseling certification must include a statement that the 
consumer(s) received counseling on the advisability of the high-cost mortgage based on the 
terms provided in the disclosures required by §1026.32(c). (Reference to counseling on 
advisability using the disclosures required by §1026.32(c) is not required for transactions 
subject to RESPA or §1026.40.) The disclosures required by §1026.32(c) must be furnished to 
the consumer at least three business days prior to consummation of the mortgage. The creditor 
may wish to furnish the disclosures sooner, to provide sufficient time for counseling and 
certification. 

3. Initial disclosure. Counseling may occur after receipt of either an initial disclosure required 
by section 5(c) of RESPA, the disclosures required by §1026.40, or the disclosures required by 
§1026.32(c), regardless of whether revised versions of such disclosures are subsequently 
provided to the consumer. 

Affiliation Prohibited - 12 C.F.R. § 1026.34(a)(5)(iii) 

Regulatory Text 

(a) Prohibited acts or practices for high-cost mortgages *** 

(5) Pre-loan counseling. 

***** 

(iii)  Affiliation prohibited. The counseling required under this paragraph (a)(5) shall 
not be provided by a counselor who is employed by or affiliated with the creditor. 

Regulatory Commentary 

None. 
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Content of Certification - 12 C.F.R. § 1026.34(a)(5)(iv) 

Regulatory Text 

(a) Prohibited acts or practices for high-cost mortgages *** 

(5) Pre-loan counseling. 

***** 

(iv) Content of certification. The certification of counseling required under paragraph 
(a)(5)(i) must include: 

(A) The name(s) of the consumer(s) who obtained counseling; 

(B) The date(s) of counseling; 

(C) The name and address of the counselor; 

(D) A statement that the consumer(s) received counseling on the advisability of the 
high-cost mortgage based on the terms provided in either the disclosure required 
by section 5(c) of the Real Estate Settlement Procedures Act of 1974 (12 U.S.C. 
2604(c)) or the disclosures required by §1026.40. 

(E) For transactions for which neither of the disclosures listed in paragraph (a)(5)(ii)(A) 
of this section are provided, a statement that the consumer(s) received counseling 
on the advisability of the high-cost mortgage based on the terms provided in the 
disclosures required by §1026.32(c); and 

(F) A statement that the counselor has verified that the consumer(s) received the 
disclosures required by either §1026.32(c) or the Real Estate Settlement 
Procedures Act of 1974 (12 U.S.C. 2601 et seq.) with respect to the transaction. 

Regulatory Commentary 

34(a)(5)(iv) Content of certification. 

1. Statement of counseling on advisability. A statement that a consumer has received counseling 
on the advisability of the high-cost mortgage means that the consumer has received counseling 
about key terms of the mortgage transaction, as set out in either the disclosure required by section 
5(c) of RESPA or the disclosures provided to the consumer pursuant to §1026.40, or, for closed-
end transactions not subject to RESPA, the disclosures required by §1026.32(c); the consumer's 
budget, including the consumer's income, assets, financial obligations, and expenses; and the 
affordability of the mortgage transaction for the consumer. Examples of such terms of the 
mortgage transaction include the initial interest rate, the initial monthly payment, whether the 
payment may increase, how the minimum periodic payment will be determined, and fees imposed 
by the creditor, as may be reflected in the applicable disclosure. A statement that a consumer has 
received counseling on the advisability of the high-cost mortgage does not require the counselor 
to have made a judgment or determination as to the appropriateness of the mortgage transaction 
for the consumer. 

2. Statement of verification. A statement that a counselor has verified that the consumer has 
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received the disclosures required by either §1026.32(c) or by RESPA for the high-cost mortgage 
means that a counselor has confirmed, orally, in writing, or by some other means, receipt of 
such disclosures with the consumer. 

Counseling Fees - 12 C.F.R. § 1026.34(a)(5)(v) 

Regulatory Text 

(a) Prohibited acts or practices for high-cost mortgages *** 

(5) Pre-loan counseling. 

***** 

(v) Counseling fees. A creditor may pay the fees of a counselor or counseling organization 
for providing counseling required under this paragraph (a)(5) but may not condition 
the payment of such fees on the consummation or account-opening of a mortgage 
transaction. If the consumer withdraws the application that would result in the 
extension of a high-cost mortgage, a creditor may not condition the payment of such 
fees on the receipt of certification from the counselor required by paragraph (a)(5)(i) of 
this section. A creditor may, however, confirm that a counselor has provided counseling 
to the consumer pursuant to this paragraph (a)(5) prior to paying the fee of a counselor 
or counseling organization. 

Regulatory Commentary 

34(a)(5)(v) Counseling fees. 

1. Financing. Section 1026.34(a)(5)(v) does not prohibit a creditor from financing the counseling 
fee as part of the transaction for a high-cost mortgage, if the fee is a bona fide third-party 
charge as provided by §1026.32(b)(5)(i). 

Steering Prohibited - 12 C.F.R. § 1026.34(a)(5)(vi) 

Regulatory Text 

(a) Prohibited acts or practices for high-cost mortgages *** 

(5) Pre-loan counseling. 

***** 

(vi) Steering prohibited. A creditor that extends a high-cost mortgage shall not steer or 
otherwise direct a consumer to choose a particular counselor or counseling 
organization for the counseling required under this paragraph (a)(5). 
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Regulatory Commentary 

34(a)(5)(vi) Steering prohibited. 

1. An example of an action that constitutes steering would be when a creditor repeatedly highlights 
or otherwise distinguishes the same counselor in the notices the creditor provides to consumers 
pursuant to §1026.34(a)(5)(vii). 

2. Section 1026.34(a)(5)(vi) does not prohibit a creditor from providing a consumer with objective 
information related to counselors or counseling organizations in response to a consumer's 
inquiry. An example of an action that would not constitute steering would be when a consumer 
asks the creditor for information about the fees charged by a counselor, and the creditor 
responds by providing the consumer information about fees charged by the counselor to other 
consumers that previously obtained counseling pursuant to §1026.34(a)(5). 
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Section 4: Miscellaneous Prohibitions for  
High Cost (HOEPA) Loans  

12 C.F.R. § 1026.34(a)(6) to (a)(10) 

Recommended Default - 12 C.F.R. § 1026.34(a)(6)  

Regulatory Discussion 

With respect to a high-cost mortgage that refinances all or any portion of an existing loan, a 
creditor (or mortgage broker) is prohibited from recommending or encouraging default on the 
existing loan prior to the consummation or account opening of the new high-cost mortgage. The 
commentary provides examples. 

Regulatory Text 

(a) Prohibited acts or practices for high-cost mortgages *** 

(6) Recommended default. A creditor or mortgage broker, as defined in section 
1026.36(a)(2), may not recommend or encourage default on an existing loan or other debt 
prior to and in connection with the consummation or account opening of a high-cost 
mortgage that refinances all or any portion of such existing loan or debt. 

Regulatory Commentary 

34(a)(6) Recommended default. 

1. Facts and circumstances. Whether a creditor or mortgage broker “recommends or encourages” 
default for purposes of §1026.34(a)(6) depends on all of the relevant facts and circumstances. 

2. Examples.  

i. A creditor or mortgage broker “recommends or encourages” default when the creditor or 
mortgage broker advises the consumer to stop making payments on an existing loan in a 
manner that is likely to cause the consumer to default on the existing loan. 

ii. When delay of consummation of a high-cost mortgage occurs for reasons outside the control 
of a creditor or mortgage broker, that creditor or mortgage broker does not “recommend or 
encourage” default because the creditor or mortgage broker informed a consumer that: 

A. The consumer's high-cost mortgage is scheduled to be consummated prior to the due date 
for the next payment due on the consumer's existing loan, which is intended to be paid 
by the proceeds of the new high-cost mortgage; and 

B. Any delay of consummation of the new high-cost mortgage beyond the payment due date 
of the existing loan will not relieve the consumer of the obligation to make timely 
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payment on that loan. 

Modification and Deferral Fees - 12 C.F.R. § 1026.34(a)(7) 

Regulatory Discussion 

With respect to a high-cost mortgage, a creditor, etc.,  is prohibited from 

• charging any fee to modify, renew, extend or amend the high-cost mortgage; or 
• deferring any payment due on the high-cost mortgage 

Regulatory Text 

(a) Prohibited acts or practices for high-cost mortgages *** 

(7) Modification and deferral fees. A creditor, successor-in-interest, assignee, or any agent 
of such parties may not charge a consumer any fee to modify, renew, extend or amend a 
high-cost mortgage, or to defer any payment due under the terms of such mortgage. 

Regulatory Commentary 

None. 

Late Fees - 12 C.F.R. § 1026.34(a)(8) 

Regulatory Discussion 

With respect to a high-cost mortgage, late payment fees are subject to the following four 
conditions: 

• In general, any late charge must be specifically permitted and may not exceed 4% of the 
amount of the past due payment. 

• May only be imposed if the payment is not received by the end of either the applicable 
15- or 30-day period. 

• May not be imposed if any delinquency is attributable only to a late payment charge 
imposed on an earlier payment. See the commentary for an example. 

• May be imposed for any payment(s) outstanding until the default is cured. See the 
commentary for an example. 

Regulatory Text 

(a) Prohibited acts or practices for high-cost mortgages *** 
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(8) Late fees. 

(i) General. Any late payment charge imposed in connection with a high-cost mortgage 
must be specifically permitted by the terms of the loan contract or open-end credit 
agreement and may not exceed 4 percent of the amount of the payment past due. No 
such charge may be imposed more than once for a single late payment. 

(ii) Timing. A late payment charge may be imposed in connection with a high-cost 
mortgage only if the payment is not received by the end of the 15-day period beginning 
on the date the payment is due or, in the case of a high-cost mortgage on which interest 
on each installment is paid in advance, the end of the 30-day period beginning on the 
date the payment is due. 

(iii) Multiple late charges assessed on payment subsequently paid. A late payment 
charge may not be imposed in connection with a high-cost mortgage payment if any 
delinquency is attributable only to a late payment charge imposed on an earlier 
payment, and the payment otherwise is a full payment for the applicable period and is 
paid by the due date or within any applicable grace period. 

(iv) Failure to make required payment. The terms of a high-cost mortgage agreement 
may provide that any payment shall first be applied to any past due balance. If the 
consumer fails to make a timely payment by the due date and subsequently resumes 
making payments but has not paid all past due payments, the creditor may impose a 
separate late payment charge for any payment(s) outstanding (without deduction due 
to late fees or related fees) until the default is cured. 

Regulatory Commentary 

34(a)(8)(i) General. 

1. For purposes of §1026.34(a)(8), in connection with an open-end credit plan, the amount of the 
payment past due is the required minimum periodic payment as provided under the terms of 
the open-end credit agreement. 

34(a)(8)(iii) Multiple late charges assessed on payment subsequently paid. 

1. Section 1026.34(a)(8)(iii) prohibits the pyramiding of late fees or charges in connection with a 
high-cost mortgage payment. For example, assume that a consumer's regular periodic payment 
of $500 is due on the 1st of each month. On August 25, the consumer makes a $500 payment 
which was due on August 1, and as a result, a $10 late charge is assessed. On September 1, the 
consumer makes another $500 payment for the regular periodic payment due on September 1, 
but does not pay the $10 late charge assessed on the August payment. Under §1026.34(h)(2), it 
is impermissible to allocate $10 of the consumer's September 1 payment to cover the late charge, 
such that the September payment becomes delinquent. In short, because the $500 payment 
made on September 1 is a full payment for the applicable period and is paid by its due date or 
within any applicable grace period, no late charge may be imposed on the account in connection 
with the September payment. 

34(a)(8)(iv) Failure to make required payment. 
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1. Under §1026.34(a)(8)(iv), if a consumer fails to make one or more required payments and then 
resumes making payments but fails to bring the account current, it is permissible, if permitted 
by the terms of the loan contract or open-end credit agreement, to apply the consumer's payments 
first to the past due payment(s) and to impose a late charge on each subsequent required payment 
until the account is brought current. To illustrate: Assume that a consumer's regular periodic 
payment of $500 is due on the 1st of each month, or before the expiration of a 15-day grace period. 
Also assume that the consumer fails to make a timely installment payment by August 1 (or within 
the applicable grace period), and a $10 late charge therefore is imposed. The consumer resumes 
making monthly payments on September 1. Under §1026.34(a)(8)(iv), if permitted by the terms 
of the loan contract, the creditor may apply the $500 payment made on September 1 to satisfy 
the missed $500 payment that was due on August 1. If the consumer makes no other payment 
prior to the end of the grace period for the payment that was due on September 1, the creditor 
may also impose a $10 late fee for the payment that was due on September 1. 

Payoff Statements - 12 C.F.R. § 1026.34(a)(9) 

Regulatory Discussion 

With respect to a high-cost mortgage, in general, a creditor (or servicer) is prohibited from 
charging a fee for providing a payoff statement. The payoff statement shall be provided within five 
business days after receiving the request. 

Note, however, the creditor (or servicer) may charge a “processing fee” to cover the cost of 
providing a payoff statement by fax or courier. Prior to charging this “processing fee,” the creditor 
(or servicer) shall disclose to the consumer that the payoff statement is available by a method 
other than by fax or courier without charge. 

In the event more than four payoff statements have been provided in a calendar year, the 
creditor (or servicer) may thereafter charge a reasonable fee for providing such statements during 
the remainder of the calendar year. Payoff statements provided to a consumer in a subsequent 
calendar year are subject to the requirements of this section. 

Regulatory Text 

(a) Prohibited acts or practices for high-cost mortgages *** 

(9) Payoff statements 

(i) Fee prohibition. In general, a creditor or servicer (as defined in 12 C.F.R. 1024.2(b)) 
may not charge a fee for providing to a consumer, or a person authorized by the 
consumer to obtain such information, a statement of the amount due to pay off the 
outstanding balance of a high-cost mortgage. 

(ii) Processing fee. A creditor or servicer may charge a processing fee to cover the cost of 
providing a payoff statement, as described in paragraph (a)(9)(i) of this section, by fax 
or courier, provided that such fee may not exceed an amount that is comparable to fees 
imposed for similar services provided in connection with consumer credit transactions 
that are secured by the consumer's principal dwelling and are not high-cost mortgages. 
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A creditor or servicer shall make a payoff statement available to a consumer, or a 
person authorized by the consumer to obtain such information, by a method other than 
by fax or courier and without charge pursuant to paragraph (a)(9)(i) of this section. 

(iii) Processing fee disclosure. Prior to charging a processing fee for provision of a payoff 
statement by fax or courier, as permitted pursuant to paragraph (a)(9)(ii) of this 
section, a creditor or servicer shall disclose to a consumer or a person authorized by 
the consumer to obtain the consumer's payoff statement that payoff statements, as 
described in paragraph (a)(9)(i) of this section, are available by a method other than 
by fax or courier without charge. 

(iv) Fees permitted after multiple requests. A creditor or servicer that has provided a 
payoff statement, as described in paragraph (a)(9)(i) of this section, to a consumer, or a 
person authorized by the consumer to obtain such information, without charge, other than 
the processing fee permitted under paragraph (a)(9)(ii) of this section, four times during a 
calendar year, may thereafter charge a reasonable fee for providing such statements 
during the remainder of the calendar year. Fees for payoff statements provided to a 
consumer, or a person authorized by the consumer to obtain such information, in a 
subsequent calendar year are subject to the requirements of this section. 

(v) Timing of delivery of payoff statements. A payoff statement, as described in 
paragraph (a)(9)(i) of this section, for a high-cost mortgage shall be provided by a creditor 
or servicer within five business days after receiving a request for such statement by a 
consumer or a person authorized by the consumer to obtain such statement. 

Regulatory Commentary 

None. 

Financing Points and Fees - 12 C.F.R. § 1026.34(a)(10) 

Regulatory Discussion 

With respect to a high-cost mortgage, a creditor is prohibited from financing charges that are 
considered “points and fees” as defined in §1026.32(b)(1) and (2). Exception: credit insurance 
premiums or debt cancellation or suspension fees that are required to be included in points and 
fees shall not be considered financed by the creditor when they are calculated and paid in full on 
a monthly basis. 

Regulatory Text 

(a) Prohibited acts or practices for high-cost mortgages *** 

(10) Financing of points and fees. A creditor that extends credit under a high-cost 
mortgage may not finance charges that are required to be included in the calculation of 
points and fees, as that term is defined in §1026.32(b)(1) and (2). Credit insurance 
premiums or debt cancellation or suspension fees that are required to be included in points 
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and fees under §1026.32(b)(1)(iv) or (2)(iv) shall not be considered financed by the creditor 
when they are calculated and paid in full on a monthly basis. 

Regulatory Commentary 

34(a)(10) Financing of points and fees. 

1. Points and fees. For purposes of §1026.34(a)(10), “points and fees” means those items that are 
required to be included in the calculation of points and fees under §1026.32(b)(1) and (2). Thus, 
for example, in connection with the extension of credit under a high-cost mortgage, a creditor 
may finance a fee charged by a third-party counselor in connection with the consumer's receipt 
of pre-loan counseling under §1026.34(a)(5), because, pursuant to §1026.32(b)(1)(i)(D) and 
(b)(2)(i)(D), such a fee is excluded from the calculation of points and fees as a bona fide third-
party charge. 

2. Examples of financing points and fees. For purposes of §1026.34(a)(10), points and fees are 
financed if, for example, they are added to the loan balance or financed through a separate 
note, if the note is payable to the creditor or to an affiliate of the creditor. In the case of an open-
end credit plan, a creditor also finances points and fees if the creditor advances funds from the 
credit line to cover the fees.  
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Section 5: Prohibited Acts or Practices for Dwelling  
Secured Loans; Structuring Loans to Evade High  

Cost Mortgage Requirements 
12 C.F.R. § 1026.34(b) 

Prohibited Acts or Practices for Dwelling Secured Loans; Structuring 
Loans to Evade High Cost Mortgage Requirements - 12 C.F.R. § 
1026.34(b) 

Regulatory Discussion 

With respect to a high-cost mortgage, a creditor is prohibited from structuring a transaction 
(including dividing any loan into separate parts) with the intent to evade the requirements of this 
section. See commentary for examples. 

Regulatory Text 

(b) Prohibited acts or practices for dwelling-secured loans; structuring loans to evade 
high-cost mortgage requirements. A creditor shall not structure any transaction that is 
otherwise a high-cost mortgage in a form, for the purpose, and with the intent to evade the 
requirements of a high-cost mortgage subject to this subpart, including by dividing any loan 
transaction into separate parts. 

Regulatory Commentary 

34(b) Prohibited acts or practices for dwelling-secured loans; structuring loans to 
evade high-cost mortgage requirements. 

1. Examples.  

i. A creditor structures a transaction in violation of §1026.34(b) if, for example, the creditor 
structures a loan that would otherwise be a high-cost mortgage as two or more loans, 
whether made consecutively or at the same time, for example, to divide the loan fees to avoid 
the points and fees threshold for high-cost mortgages in §1026.32(a)(1)(ii). 

ii. A creditor does not structure a transaction in violation of §1026.34(b) when a loan to finance 
the initial construction of a dwelling may be permanently financed by the same creditor, 
such as a “construction-to-permanent” loan, and the construction phase and the permanent 
phase are treated as separate transactions. Section 1026.17(c)(6)(ii) permits the creditor to 
give either one combined disclosure for both the construction financing and the permanent 
financing, or a separate set of disclosures for each of the two phases as though they were two 
separate transactions. See also comment 17(c)(6)-2. 
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2. Amount of credit extended. Where a loan is documented as open-end credit but the features 
and terms or other circumstances demonstrate that it does not meet the definition of open-end 
credit, the loan is subject to the rules for closed-end credit. Thus, in determining the “total loan 
amount” for purposes of applying the triggers under §1026.32, the amount of credit that would 
have been extended if the loan had been documented as a closed-end loan is a factual 
determination to be made in each case. Factors to be considered include the amount of money 
the consumer originally requested, the amount of the first advance or the highest outstanding 
balance, or the amount of the credit line. The full amount of the credit line is considered only to 
the extent that it is reasonable to expect that the consumer might use the full amount of credit. 


	Regulation Z High Cost (HOEPA) Loans
	Table of Contents
	Requirements for High-Cost (HOEPA) Mortgages
	Section 1: Coverage  12 C.F.R. §1026.32(a)
	Introduction – 12 C.F.R. §1026.32(a)(1)
	Regulatory Discussion
	Regulatory Commentary
	Paragraph 32(a)(1)


	APR Calculation – 12 C.F.R. §1026.32(a)(1)(i)
	Regulatory Text
	Regulatory Commentary
	Paragraph 32(a)(1)(i).
	Paragraph 32(a)(1)(i)(B).


	Points and Fees – 12 C.F.R. §1026.32(a)(1)(ii)
	Regulatory Text
	Regulatory Commentary
	Paragraph 32(a)(1)(ii).


	Prepayment Penalty – 12 C.F.R. §1026.32(a)(1)(iii)
	Regulatory Text
	Regulatory Commentary
	Paragraph 32(a)(1)(iii).



	Section 2: Exemptions 12 C.F.R. §1026.32(a)(2)
	Introduction – 12 C.F.R. §1026.32(a)(2)
	Regulatory Discussion

	Reverse Mortgages – 12 C.F.R. §1026.32(a)(2)(i)
	Regulatory Text
	Regulatory Commentary

	Construction Loans – 12 C.F.R. §1026.32(a)(2)(ii)
	Regulatory Text
	Regulatory Commentary
	Paragraph 32(a)(2)(ii)


	Federal Agency Loans – 12 C.F.R. § 1026.32(a)(2)(iii) and (a)(2)(iv)
	Regulatory Text
	Regulatory Commentary
	Paragraph 32(a)(2)(iii).



	Section 3: Determination of APR 12 C.F.R. § 1026.32(a)(3)
	Determination of APR – 12 C.F.R. § 1026.32(a)(3)
	Regulatory Discussion
	Regulatory Text
	Regulatory Commentary
	32(a)(3) Determination of annual percentage rate.



	Section 4: Definitions – Points and Fees   12 C.F.R. § 1026.32(b)
	Points and Fees - 12 C.F.R. § 1026.32(b)
	Regulatory Discussion

	Fees and Charges Closed End (General) - 12 C.F.R. § 1026.32(b)(1)
	Regulatory Text
	Regulatory Commentary
	Paragraph 32(b)(1).


	Finance Charges Closed End (Included) - 12 C.F.R. § 1026.32(b)(1)(i)
	Regulatory Text
	Regulatory Commentary
	Paragraph 32(b)(1)(i)


	Interest Closed End (Excluded) - 12 C.F.R. § 1026.32(b)(1)(i)(A)
	Regulatory Text
	Regulatory Commentary

	Federal or State Insurance Premiums Closed End (Excluded) - 12 C.F.R. § 1026.32(b)(1)(i)(B)
	Regulatory Text
	Regulatory Commentary
	Paragraph 32(b)(1)(i)(B)


	Private Insurance Premiums (PMI – with Qualifications) Closed End (Excluded) - 12 C.F.R. § 1026.32(b)(1)(i)(C)
	Regulatory Text
	Regulatory Commentary
	Paragraph 32(b)(1)(i)(C)


	Third Party Charges not Retained by Creditor Closed End (Excluded) - 12 C.F.R. § 1026.32(b)(1)(i)(D)
	Regulatory Text
	Regulatory Commentary
	Paragraph 32(b)(1)(i)(D)


	Two Discount Points Closed End (Excluded) - 12 C.F.R. § 1026.32(b)(1)(i)(E)
	Regulatory Text
	Regulatory Commentary
	Paragraph 32(b)(1)(i)(E).


	One Discount Point (With Conditions) Closed End (Excluded) - 12 C.F.R. § 1026.32(b)(1)(i)(F)
	Regulatory Text
	Regulatory Commentary
	Paragraph 32(b)(1)(i)(F)


	Lender/Broker Compensation Paid by Consumer Closed End (Included) - 12 C.F.R. § 1026.32(b)(1)(ii)
	Regulatory Text
	Regulatory Commentary
	Paragraph 32(b)(1)(ii).


	Other Charges (With Conditions) Closed End (Included/Excluded) - 12 C.F.R. § 1026.32(b)(1)(iii)
	Regulatory Text
	Regulatory Commentary
	Paragraph 32(b)(1)(iii)


	Credit Life and Similar Insurances Paid at Closing Closed End (Included) - 12 C.F.R. § 1026.32(b)(1)(iv)
	Regulatory Text
	Regulatory Commentary
	Paragraph 32(b)(1)(iv)


	Prepayment Penalties Closed End (Included) - 12 C.F.R. §§ 1026.32(b)(1)(v) and (vi)
	Regulatory Text
	Regulatory Commentary

	Finance Charges Open End - 12 C.F.R. § 1026.32(b)(2)
	Regulatory Text
	Regulatory Commentary
	Paragraph 32(b)(2)


	Interest Open End (Excluded) - 12 C.F.R. § 1026.32(b)(2)(i)(A)
	Regulatory Text
	Regulatory Commentary
	Paragraph 32(b)(2)(i)


	Federal or State Insurance Premiums Open End (Excluded) - 12 C.F.R. § 1026.32(b)(2)(i)(B)
	Regulatory Text
	Regulatory Commentary
	Paragraph 32(b)(2)(i)(B)


	Private Insurance Premiums (PMI – with Qualifications) Open End (Excluded) - 12 C.F.R. § 1026.32(b)(2)(i)(C)
	Regulatory Text
	Regulatory Commentary
	Paragraph 32(b)(2)(i)(C)


	Third Party Charges not Retained by Creditor Open End (Excluded) - 12 C.F.R. § 1026.32(b)(2)(i)(D)
	Regulatory Text
	Regulatory Commentary
	Paragraph 32(b)(2)(i)(D)


	Two Discount Points Open End (Excluded) - 12 C.F.R. § 1026.32(b)(2)(i)(E)
	Regulatory Text
	Regulatory Commentary
	Paragraph 32(b)(2)(i)(E)


	One Discount Point (With Conditions) Open End (Excluded) - 12 C.F.R. § 1026.32(b)(2)(i)(F)
	Regulatory Text
	Regulatory Commentary
	Paragraph 32(b)(2)(i)(F)


	Lender/Broker Compensation Paid by Consumer Closed End (Included) - 12 C.F.R. § 1026.32(b)(2)(ii)
	Regulatory Text
	Regulatory Commentary
	Paragraph 32(b)(2)(ii)


	Other Charges (With Conditions) Open End (Included/Excluded) - 12 C.F.R. § 1026.32(b)(2)(iii)
	Regulatory Text
	Regulatory Commentary
	Paragraph 32(b)(2)(iii)


	Credit Life and Similar Insurances Paid at Closing Open End (Included) - 12 C.F.R. § 1026.32(b)(2)(iv)
	Regulatory Text
	Regulatory Commentary
	Paragraph 32(b)(2)(iv)


	Prepayment Penalties Open End (Included) - 12 C.F.R. §§ 1026.32(b)(2)(v) and (vi)
	Regulatory Text
	Regulatory Commentary

	Participation Fees Open End (Included) - 12 C.F.R. §§ 1026.32(b)(2)(vii)
	Regulatory Text
	Regulatory Commentary
	Paragraph 32(b)(2)(vii)


	Transaction Fees Open End (Included) - 12 C.F.R. §§ 1026.32(b)(2)(viii)
	Regulatory Text
	Regulatory Commentary
	Paragraph 32(b)(2)(viii).



	Section 5: Other Definitions 12 C.F.R. §§ 1026.32(b)(3) through (b)(6)
	Other Definitions
	Regulatory Discussion

	Bona Fide Discount Points - 12 C.F.R. § 1026.32(b)(3)
	Regulatory Text
	Regulatory Commentary
	Bona fide discount point
	32(b)(3)(i) Closed-end credit


	Total Loan Amount - 12 C.F.R. § 1026.32(b)(4)
	Regulatory Text
	Regulatory Commentary
	32(b)(4) Total loan amount
	32(b)(4)(i) Closed-end credit


	Affiliate - 12 C.F.R. § 1026.32(b)(5)
	Regulatory Text
	Regulatory Commentary

	Prepayment Penalty - 12 C.F.R. § 1026.32(b)(6)
	Regulatory Text
	Regulatory Commentary
	32(b)(6) Prepayment penalty



	Section 6: Higher Cost (HOEPA) Disclosures  12 C.F.R. § 1026.32(c)
	Disclosures – 12 C.F.R. § 1026.32(c)
	Regulatory Discussion
	The commentary provides additional discussion on these items.

	Notice - 12 C.F.R. § 1026.32(c)(1)
	Regulatory Text
	Regulatory Commentary

	Annual Percentage Rate - 12 C.F.R. § 1026.32(c)(2)
	Regulatory Text
	Regulatory Commentary
	32(c)(2) Annual percentage rate.


	Payments Required - 12 C.F.R. § 1026.32(c)(3)
	Regulatory Text
	Regulatory Commentary
	32(c)(3) Regular payment; minimum periodic payment example; balloon payment.
	Paragraph 32(c)(3)(i).


	Variable Rate Information - 12 C.F.R. § 1026.32(c)(4)
	Regulatory Text
	Regulatory Commentary
	32(c)(4) Variable-rate.


	Amount Borrowed / Credit Limit - 12 C.F.R. § 1026.32(c)(5)
	Regulatory Text
	Regulatory Commentary
	32(c)(5) Amount Borrowed



	Section 7: Limitations for High Cost (HOEPA) Loans  12 C.F.R. § 1026.32(d)
	Limitations -12 C.F.R. § 1026.32(d)
	Regulatory Discussion

	Balloon Payment and Exceptions - 12 C.F.R. § 1026.32(d)(1)
	Regulatory Text
	Regulatory Commentary
	Paragraph 32(d) Limitations
	32(d)(1)(i) Balloon Payment


	Negative Amortization - 12 C.F.R. § 1026.32(d)(2)
	Regulatory Text
	Regulatory Commentary
	32(d)(2) Negative Amortization


	Advance Payments - 12 C.F.R. § 1026.32(d)(3)
	Regulatory Text
	Regulatory Commentary

	Increased Interest Rate after Default - 12 C.F.R. § 1026.32(d)(4)
	Regulatory Text
	Regulatory Commentary
	32(d)(4) Increased Interest Rate


	Rebates - 12 C.F.R. § 1026.32(d)(5)
	Regulatory Text
	Regulatory Commentary
	32(d)(5) Rebates


	Prepayment Penalties - 12 C.F.R. § 1026.32(d)(6)
	Regulatory Text
	Regulatory Commentary

	Reserved - 12 C.F.R. § 1026.32(d)(7)
	Acceleration of Debt - 12 C.F.R. § 1026.32(d)(8)
	Regulatory Text
	Regulatory Commentary
	32(d)(8) Acceleration of debt
	Paragraph 32(d)(8)(i)
	Paragraph 32(d)(8)(ii)
	Paragraph 32(d)(8)(iii)



	Prohibited Acts or Practices in Connection with High-Cost (HOEPA) Mortgages
	Section 1: Prohibited Acts or Practices for High-Cost Mortgages 12 C.F.R. §§ 1026.34(a)(1) to (a)(3)
	Home Improvement Contracts - 12 C.F.R. § 1026.34(a)(1)
	Regulatory Discussion

	Notice to Assignee - 12 C.F.R. § 1026.34(a)(2)
	Regulatory Discussion
	Regulatory Text
	Regulatory Commentary
	34(a)(2) Notice to Assignee


	Refinancings Within One-Year Period - 12 C.F.R. § 1026.34(a)(3)
	Regulatory Discussion
	Regulatory Text
	Regulatory Commentary
	34(a)(3) Refinancings Within One-Year Period



	Section 2: Repayment Ability for  High Cost Mortgages 12 C.F.R. § 1026.34(a)(4)
	Repayment Ability - 12 C.F.R. § 1026.34(a)(4)
	Regulatory Discussion

	Repayment Ability in General - 12 C.F.R. § 1026.34(a)(4)
	Regulatory Text
	Regulatory Commentary
	Paragraph 34(a)(4) Repayment Ability for High-Cost Mortgages


	Repayment Ability in General - 12 C.F.R. § 1026.34(a)(4)(i)
	Regulatory Text
	Regulatory Commentary
	34(a)(4)(i) Mortgage-Related Obligations


	Basis for Determination - 12 C.F.R. § 1026.34(a)(4)(ii)
	Regulatory Text
	Regulatory Commentary
	34(a)(4)(ii) Verification of Repayment Ability
	Paragraph 34(a)(4)(ii)(A)
	Paragraph 34(a)(4)(ii)(B)


	Presumption of Compliance - 12 C.F.R. § 1026.34(a)(4)(iii)
	Regulatory Text
	Regulatory Commentary
	34(a)(4)(iii) Presumption of Compliance
	Paragraph 34(a)(4)(iii)(B)
	Paragraph 34(a)(4)(iii)(C)


	Exclusions from Presumption of Compliance - 12 C.F.R. § 1026.34(a)(4)(iv)
	Regulatory Text
	Regulatory Commentary
	34(a)(4)(iv) Exclusions From Presumption of Compliance



	Section 3: Required Pre Loan Counseling  for High Cost Loans  12 C.F.R. § 1026.34(a)(5)
	Pre-Loan Counseling - 12 C.F.R. § 1026.34(a)(5)
	Regulatory Discussion

	Certification of Counseling - 12 C.F.R. § 1026.34(a)(5)(i)
	Regulatory Text
	Regulatory Commentary
	34(a)(5)(i) Certification of counseling required.


	Timing of Counseling - 12 C.F.R. § 1026.34(a)(5)(ii)
	Regulatory Text
	Regulatory Commentary
	34(a)(5)(ii) Timing of counseling.


	Affiliation Prohibited - 12 C.F.R. § 1026.34(a)(5)(iii)
	Regulatory Text
	Regulatory Commentary

	Content of Certification - 12 C.F.R. § 1026.34(a)(5)(iv)
	Regulatory Text
	Regulatory Commentary
	34(a)(5)(iv) Content of certification.


	Counseling Fees - 12 C.F.R. § 1026.34(a)(5)(v)
	Regulatory Text
	Regulatory Commentary
	34(a)(5)(v) Counseling fees.


	Steering Prohibited - 12 C.F.R. § 1026.34(a)(5)(vi)
	Regulatory Text
	Regulatory Commentary
	34(a)(5)(vi) Steering prohibited.



	Section 4: Miscellaneous Prohibitions for  High Cost (HOEPA) Loans  12 C.F.R. § 1026.34(a)(6) to (a)(10)
	Recommended Default - 12 C.F.R. § 1026.34(a)(6)
	Regulatory Discussion
	Regulatory Text
	Regulatory Commentary
	34(a)(6) Recommended default.


	Modification and Deferral Fees - 12 C.F.R. § 1026.34(a)(7)
	Regulatory Discussion
	Regulatory Text
	Regulatory Commentary

	Late Fees - 12 C.F.R. § 1026.34(a)(8)
	Regulatory Discussion
	Regulatory Text
	Regulatory Commentary
	34(a)(8)(i) General.
	34(a)(8)(iii) Multiple late charges assessed on payment subsequently paid.
	34(a)(8)(iv) Failure to make required payment.


	Payoff Statements - 12 C.F.R. § 1026.34(a)(9)
	Regulatory Discussion
	Regulatory Text
	Regulatory Commentary

	Financing Points and Fees - 12 C.F.R. § 1026.34(a)(10)
	Regulatory Discussion
	Regulatory Text
	Regulatory Commentary
	34(a)(10) Financing of points and fees.



	Section 5: Prohibited Acts or Practices for Dwelling  Secured Loans; Structuring Loans to Evade High  Cost Mortgage Requirements 12 C.F.R. § 1026.34(b)
	Prohibited Acts or Practices for Dwelling Secured Loans; Structuring Loans to Evade High Cost Mortgage Requirements - 12 C.F.R. § 1026.34(b)
	Regulatory Discussion
	Regulatory Text
	Regulatory Commentary
	34(b) Prohibited acts or practices for dwelling-secured loans; structuring loans to evade high-cost mortgage requirements.




